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RULES INVOLVED 
Rule 5 (a) 
Rule 5 (b) 


Rule 52 (b) 





1. 


denying appellants motion for severance? 


Whether or not the Court erred in admitting in evidence 
certain alleged oral and written confessions obtained from | 
the appellant after prolonged questioning without advising | 
him as to his right to make no statement and denying him 


QUESTIONS PRESENTED 
| 


the benefit of advice of counsel, 


Whether or not the failure of the Government to promptly 
arraign the accused, where it is alleged that he made an 
oral confession at 8:00 A.M. as to the commission of one | 
offense and the Government contends that a single finger- 
print of the accused was found on the premises of the trea 
in in question, said fingerprint having been allegedly | 
identified as that of the accused some 8 hours prior to the, 
confession allegedly so obtained, the accused having been | 
arrested at approximately 5:30 A.M. of the same day, 
whether such failure constituted “unnecessary delay" within 
the meaning of Rule 5 (a) of the Federal Rules of Criminal 
Procddure, 


j 
Whether or not certain alleged oral and written confessions! 
ob¥ained from the appellant over a period of approximately | 
10 hours after the alleged initial oral confession, the ; 
accused still not having been advised of his rights, were | 
obtained during a period of illegal detention and con- 
sequently inadmissible in evidence. 


Whether or not the alleged oral and written confessions 
referred to in 3 supra were the product of psychological 
coercion and attributable to illegal detention. 


Whether or not the Trial Court erred in submitting to the 
Jury the question as to the voluntary or involuntary nature 
of certain alleged oral and written confessions, the cir- 
cumstances under which they were obtained being such as to 
reasonably indicate involuntariness, 


ee ee 


Whether or not an extremely brief interview, amounting to 

less than 2 minutes, with a Court appointed attorney at the 
arraignment of the appellant in the Municipal Court for the, 
District of Columbia at approximately 4:30 P.M., said 
attorney having offered no help or assistance or advice as | 
to his rights to the appellant, where appellant never saw | 
nor heard from him again, constituted a sufficient protectipn 
of appellant's rights within the meaning of Rule 5 (b) of | 
the Federal Rules of Criminal Procedure. | 


Whether or not additional alleged oral and written confes- | 
Sions obtained after arraignment by the same group of 
police officers who had interrogated him before arraignment: 
were part of the same continuous and concerted effort to 
secure incriminating evidence against the appellant, and, 
therefore, ‘nuduigaitle notwithstanding the arraignment, 
the appellant still having not been advised as to his righté§. 





Whether or not all tangible evidence procured by the police: 


{ 


in consequence of inadmissible confessions should have sii 
excluded as evidence, 


i 
Did the Trial Court in No. 13069 commit reversible error ae 
{ 
j 
| 
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{ 
Whether or not in No. 13212 the Trial Court committed | 
reversible error in mentioning’ the presence of the Jury, 
by way of addressing Counsel for the appellant, the | 
existence of “other cases." | 


ll. Whether or not the Trial Court in 13212 committed revergébie 
error in limiting Counsel for appellant in the cross 
examination of Government witnesses, particularly Det. Sgt. 
Ernest Winters of the Metropolitan Police Department, and | 
in the direct examination of defense witnesses. | 

H 






















12. Whether or not the substantial rights of the appellant werd 
materially prejudiced within the meaning of Rule 52 (b) of | 
the Federal Rules of Criminal Procedure by the failure o7 | 
the Trial Judge in No. 13212 to instruct the Jury that once 
the a~pellant raised the defense of involuntariness of the | 
alleged confessions the Government has the burden of 
proving that they were voluntary, such instruction having | 
been specifically requested before the Jury retired to 
the Jury room. | 


| 
13. Whether or not the Trial Judge in 13212 committed reversible 
error in denying a prayer for charge to the following effe¢t: 
That should the jury find the confessions involuntary, ; 
that said confessions are to be disregarded in their | 
deliberations, even if the jury believed the facts related | 
therein to be true. 


14. Whether or not the Trial Court in No. 13212 committed | 
reversible error in remarking in the presence of the jury | 
during closing argument by Counsel for the appellant that | 
the Court had already made a finding that the detention 
of petitioner by the police was not illegal. | 

| 


15. Whether or not in No. 13212 the Court committed reversible! 
error in stating in open Court that the admissibility of 
the alleged confession of appellant would be considered 
by the Court, without the presence of the jury, the said 
statement being made in the presence and within the 

hearing of the jury. 
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Whether or not in No. 13212 the appellant's substantial 
rights were materially prejudiced by the Court's comments 
in the opening paragraph of said Charge and because of 
the Court's closing remarks immediately before the jury 
retired; whether or not the over-all effect on the jury 
of the Charge by the Court in No. 13212 was such as to 
prejudice the substantial rights of the accused. 


17. Whether or not the Court, in No. 13212, committed rever- 
sible error in permitting government counsel, over defense | 
objection, to argue to the jury that appellant should be |; 
convicted even if the confession were involuntary; whether! 
or not such argument was designed to inflame and prejudice ' 
gute against the appellant, and misleading as to 

e law. | 












Whether or not the appellant's substantial rights were 
materially prejudiced. in consequence of the manner in 
which the Court conducted the trial. 


WY - 
JURIBDICTIONAL STATEMENT 


Each appeal herein is from the verdict and judgement | 
of guilty as indicted. Appellant was charged with housebreaking 
and larceny in each indictment. Consecutive sentences totallgng 
8 yrs. 8 months to 26 years were imposed, 

Leave to prosecute these appeals in forma pauperis 


was granted by this Court. 





STATEMENT OF FACTS 
At approximately 2:30 A.M. on September 1, 1955, the 
appellant and one George Watts, named as Go-defendent in the | 
indictments herein, were accosted by two police officers in the 
vicinity of 24th Street and Bladensburg Road, N. E., within the 


District of Columbia. Their names and addresses were noted by 


ab are. etn senpeehaaaneanemiegen dae aieat 28 


the officers and they were allowed to leave. 


H 
i 
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At approximately 5:30 A. M, on September 2, 1955 
| 
| 


appellant was arrested as he arrived home by four policemen, two 
of them in uniform, and taken to police headquarters for question-| 
ing in connection with a housebreaking at the Johnson Wimsatt. Co. ! 
which is located in the general area where appellant had previously 
bean challenged by the police. The break-in was discovered during’ 
the morning of September 1, 1955. The arresting officers began 
questioning appellant as soon as he was put in the police car, 

and continued doing so until approximately 8 A.M., at which tine | 
Det. Sgt. Friel commenced questioning him. It is alleged by Sst. : 
Friel that appellant orally confessed to him at about 8 A.M., that! 
he, the appellant, broke into the Johason Wimsatt Co. # premises. 
There was further testimony fwem government witnesses! 
that a single fingerprint found on a window sill at the Johnson | 
Wimsatt Co. was matched with one of appellant's which was on tile 


at the Identification Bureau (appellant had been fingerprinted 


several years ago, upon being picked up for ‘investigation" and 





then released). The matching of the fingerprints was accomplished 


-_ 


before the appellant was arrested. 


a ee rea 


3. 
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At approximately 9 A.M. on September 2, 1955, the 





appellant was turned over by Sgt. Friel to Det. Sgt. Clark of the 
Homicide Squad. The lattex, apparently assisted by other eet 
officers, subjected him to intensive interrogation and exhaustive | 
chemical tests for blood stains tegarding an unsolved murder case. | 
According to the only written records maintained regarding the | 
interrogation of appellant with respect to the time element, at 

11 A. M. he was turned over by Sgt. Clark to Det. Sgt. Deenihan | 
for the purpose of administering a polygraph test. Sgt. Deenihan | 
testified that appellant was in his exclusive custody and contrel 
from 11 A. M. to 1 P. M. Shortly after 1 P.M. Sgt. Deenihan 
returned appellant to the custody of Sgt. Clark. Appellant 
testified that while in the custody of the homicide officers he 


was interrogated regarding numerous housebreakings, in addition 


to the then unsolved murder case, the so-called Aristo murder. 


ee ee 


Within a matter of minutes Det. Sgt. Ernest Winters, the principad. 
yovernment witness , went to the homicide squad offices and for 


the first time interrogated appellant concerning the Johnson 


Kh i @ 
Psy 


Sgt. Winters version of what occurred, both as to 


Wimsatt Co. and other alleged housebreakings. (/ 
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sequence of events and time of occurrence, varied materially from 

trial to traal, and also within each triaX preliminary hearings 
without the presence of the jury and before the jury). £ For examp! 
in Nos. 13069 and 13165, he steadfastly maintained, both upon | 
preliminary hearing and before the jury, that appellant made oral : 
confessions to him,as to the commsssiong of several housebreaking, 
approximately 10 A.M. (/&,M 50,57). In the last trial, 13212, 
after learning that appellant was in the exclusive custody of | 
homicide officers until 1 P, M., he changed his testimony and said 
such confessions were made after 1 P. eee . Winters stated | 
repeatedly during the course of the three trials that he advised 
‘ appellant that homicide was satisfied he, the appellant, had 
i nothing to do with the so-calledAristo murder, and that appellant | 


made the alleged oral conffessions after being so advised. _— 
Tr, M- 78, an 
viens inchs WD ciskestt es 
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JURIBDICTIONAL STATEMENT 


Each appeal herein is from the verdict and judgement 
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of guilty as indicted. Appellant was charged with housebreaking 
and larceny in each indictment. Consecutive sentences totallgng | 
8 yrs. 8 months to 26 years were imposed, 

Leave to evosouute these appeals in forma pauperis 


was granted by this Court. 





STATEMENT OF FACTS 
At approximately 2:30 A.M. on September 1, 1955, the | 
| appellant and one George Watts, named as @o-defendent in the 


indictments herein, were accosted by two police officers in the 





vicinity of 24th Street and Bladensburg Road, N. E., within the 


District of Columbia, Their names and addresses were noted by 
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the officers and they were allowed to leave. | 
At approximately 5:30 A. M, on September 2, 1955 
appellant was arrested as he arrived home by four policemen, two | 
of them in uniform, and taken to police headquarters for question 
| ing in connection with a housebreaking at the Johnson Wimsatt Co. | 
which is located in the general area where appellant had previously 
bean challenged by the police. The break-in was discovered during’ 
the morning of September 1, 1955. The arresting officers began 
Totaencmme|| Questioning appellant as soon as he was put in the police car, 
and continued doing so until approximately 8 A.M., at which time 
Det. Sgt. Friel commenced questioning him. It is alleged by Sgt. | 
Friel that appellant orally confessed to him at about 8 A.M., that! 
he, the appellant, broke into the Johason Wimsatt fhe, sien pita tie 
There was further testimony fwem government witnesses 
that a single fingerprint found on a window sill at the Johnson 
Wimsatt Co. was matched with one of appellant's which was on file 
at the Identification Bureau (appellant had been fingerprinted 


| 
then released). ‘The matching of the fingerprints was cine dct 
before the appellant was arrested. | 


3. 


several years ago, upon being picked up for "investigation" and 
| 











Homicide Squad. The latter, apparently assisted by other homicide. 





officers, subjected him to intensive interrogation and exhaustive 
chemical tests for blood stains tegarding an unsolved murder case. | 
According to the only written records maintained regarding the 
interrogation of appellant with respect to the time element, at 


1l A. M. he was turned over by Sgt. Clark to Det. Sgt. Deenihan 


for the purpose of administering a polygraph test. Sgt. Deenihan 

testified that appellant was in his exclusive custody and conticl 

from 11 A. M. to 1 P.M. Shortly after 1 P.M. Sgt. Deenihan 
returned appellant to the custody of Sgt. Clark. Appellant 
testified that while in the custody of the homicide officers he 


| 
| 
was interrogated regarding numerous housebreakings, in addition | 
i 
to the then unsolved murder case, the so-called Aristo murder. 


Within a matter of minutes Det. Set. Ernest Winters, the principad) 

rovernment witness , went to the homicide squad offices and for | 
i 
the first time interrogated appellant concerning the Johnson | 
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Wimsatt Co. and other alleged housebreakings. eee 


Set. Winters -version of what occurred, both as to 
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At approximately 9 A.M. on September 2, 1955, the 
appellant was turned over by Sgt. Friel to Det. Sgt. Clark of the 
j ; 
| 
t 
sequence of events and time of occurrence, varied materially from 


trial to traal, and also within each triak preliminary hearings 


| 

| 
without the presence of the jury and before the jury). £ For examp pile 
in Nos. 13069 and 13165, he steadfastly maintained, both upon | 
preliminary hearing and before the jury, that appellant made oral | 
confessions to him,as to the commsssiong of several housebreakings, 
approximately 10 A.M. (/@.MmM 50,57). In the last trial, 13212, | 
after learning that appellant was in the exclusive custody of | 
homicide officers until 1 P, M., he changed his testimony and said 
such confessions were made after 1 P. 1 aa . Winters stated 
repeatedly during the course of the three trials that he advised 


appellant that homicide was satisfied he, the appellant, had 
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Tr, M- 72, QU 
ane 


he 


| 
nothing to do with the son ma ni dietetes murder, and that appellant 
) 
“eo 


| 
| 
| made the alleged oral conffessions after being so advised. nies 
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| 
Sgt. Winter admitted under cross examination that appellant was 


questioned extensively by many police éfficers, and stated that 


| 
| 
he, personally, had had him in exclusive custody and was in pci 
Ta W.53- 56, 79,182 | 

of the interrogatdon (re 77ifs.~)+ He further stated that appek Lane 


was "cheerful" throughout (remit429. The written confession in 


No. 13069 was signed at 2:35 P. M. The one in No. 13165 at 8:48 


| P.M., and the one in No. 13212, at 4:10 P.M. Sgt. Winter testified 


{ 


that he took appellant to Municipal Court for arraignment after 
the first written confession was signed Gre ct we). He further ! 
testified that appellant thereafter signed the confession in 

No. 13212. The appellant testified he was subjected to incessant 
and tenacious interrogation by many police officers, concerning 


many alleged offenges, including murder, that he was threatened 


with the electric chair and promised leniency if he confessed ) 
Ta M Stet oy 
having committed the offenses set forth in the indictuenta( 345 st44, 


Deputy U. S. Marshall, Charles Cranford, testifiea 
that he took appellant from Municipal Court to Police Headquarters | 
Ta mM 287 

jafter 4:30 P.M. (7, 4472+ %It was stipulated by counsel that | 


’ 
‘ 


fanother Deputy Marshall would also so testify.-(---.. ). The 


appellant stated that he was arraigned at approximately 5 P.M. 
and that a lady judge returned from chambers for his arraignment. | 


( > He testified that he received no advice as to his 





rights from anybody at the time of his arraignment (ia ™ 45420), 
Sgt. Winter testified that appellant was not 
arraigned promptly after the initial oral confession because he 
had to be "processed" according to police procedure ( ) | 
Upon another occasion he testified that the investigation had not 
been completed (fa mM 77 ). 
Jo Anne Mathison, appellant's girl friend, testified 
that she was summoned to Police Headquarters at approximately 
3 o'clock in the afternoon, but waited approximately two hours 


before she was permitted to see appellant, and was first asked 


whether or not she had received any expensive gifts from the 
nervous 


appellant. She s ellant ‘cteemely/and upset } 
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when she saw him late in the afternoon of September 2, 1955. : 
Appellant was convicted in each of the three cases : 

and received consequtive sentences totalling eight years, eight 
|imonths to twenty-six years imprisonment. ! 
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| from the original bound volume 
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STATUTES INVOLVED 


D. C. CODE (1951): Sections 1801, 2201, 2202 


STATEMENT OF POINTS 


4. It was error to admit into evidence the several 
alleged oral and written confessions. 

2. It was error to admit into evidence the tools 
recovered by the police in consequence of the confession. 

3. It was error to deny appellant's motion for a 


severance in No. 13069, 


a ee ees rere Se leew eens eerenrernee: 


4, It was error, in No. 13212, for the Trial Court 
to mention in the presence of the jury the existence of "other 
cases", to restrict counsel for appellant in cross examination, | 
to state in the presence of the jury that the detention of appe Liat 
was lawful, coupled by the prior remark also in the presence of 


the jury that the Court would excuse the jury and decide whether 


- at eee eine a 


or not appellant's "statement" to the police was admissible. 
5. It was error, No. 13212, to allow government : 
counsel to argue to the jury that appellant should be convicted 


| even if the confession was involuntary. 


! 
| 
‘ 
' 
i 





II. Appellant's rights under Rule 5 (b) of the Federal Rules of 
| 
' 


Vv. Any and all alleged confessions obtained after arraignment 


I. The appellant, in No. 13212, was materially prejudiced by 


I. Appellant was illegally detained by the police and therefore 


SUMMARY OF ARGUMENT 
| 
any alleged confessions made during such period of illegal | 


detention were inadmissible in evidence. 


II. The alleged confessions were the product of psychologaétal 


coercion and attributable to the illegal detention and there- | 


fore inadmissible. 
Crimbnal Procedure were not protected at the arraignment. 


were part and parcel of the same illegal and concerted effort 
to secure evidence from the appellant, and therefore inadmiss~ 
ible in evidence, particularly in view of III. above. 

The Court, in No. 13069, should have granted the motion for | 
severance. The indictment in that case was in three counts | 
and the third count was with reference to the Johnson Wimsatt : 


Co., where one of appellant's prints was found. The first 


nite Scien pie! +s Sa EE © 


two counts referred to a separate offense committed on a 
different date, where no strong evidence such as a fingerprint’ 
existed. 3 
the manner in which the Trial Court conducted the trial, by 
the several statements made by the Trial Court with respect io 
appellant's detention, with respect to the existence of —— 
cases", by the obvious assistance that the Court was rendering. 
the government by way of advising the government counsel to 

withdraw a stipulation as regards the time when appellant was | 
arraigned, by remarks made by the Court with eee 
credibility of the appellant, by the closing argument on 


behalf of the government, and the charge of the Court. 
ee 
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ARGUMENT | from the original bound volume 
iI. Rule 5 (a) of the Federal Rules of Criminal Procedure 


rovides that persons arrested must be presented before a committin 
magistrate “without unnecessary delay". In determining what con- | 
stitutes winecessary delay" within the meaning of said Rule the 
notes of the Advisory Committee state: 
"... what constitutes ‘unnecessary delay’, i.e. 
reasonable time within which the prisoner should 
be brought before a committing magistrate, must 
be determined in the light of all the facts and 
circumstances of the case..." 


Te Court in Rettig v,. I,S,., 239 F2d 916 (1956) further 
defined"unnecessary delay" by stating that: 


" .. the issue of whether there has been an 
‘unnecessary delavy" in arraignment must be 
resolved in every case, by deciding whether there 
have been reasonable and bona fide efforts promptly 
to seek a commissioner or ‘other nearby officer’. 
And since ‘every judge or justice of the United 
States' is empowered to take arraignments, making 
about 50 such officers available in the District 
of Columbia, the good faith effort cannot be 
confined to a commissioner". 


we nee A LE el I Ee 


} 
| 
It has been consistently held by this Court as well as the United | 
States Supreme Court, that where there is "unnecessary delay", | 


the resulting detention becomes illegal. McNabb v. United States, | 


318 U.S. 332, 342, (1943), Upshaw v. United States, 335 U.S.410, 


{ 
| 
| 
412 (1948), Watson v. United States, 234 F2d 42, 47 (1956). 
! 
Further, any confessions extracted from the accused during the | 

' 





illegal detention are inadmissible in evidence. McNabb v. United. | 
States, supra. Mr. Justice Frankfurter, in writing the majority : 
opinion in the McNabb case, stated that confé@ssions "secured 
through ... flagrant disregard of the procedure which Cangress 


has commanded..." would not be tolerated as the basis gor 


Upshaw case, as well as in United States v. Carignan, 342 U.S. 36 
(1951), Brown v. Allen, 344 U.S. 443 (1953), Stein v. New York, 


: 
convictions. The McNabb doctrine has been reiterated in the | 
| 
H 
| 


346 U.S. 156 (1953) and by four judges of this Court in the Retti¢ 
case cited supra. In Akowsky v. United States, 158 F2da 649 (146) 


ll this Court affirmed the proposition that no confession obtained 


| during illegal detention is admissible, and further ruled that 


| 


. 











! 


the fruit¢ of such confession is equally inadmissible, and must 


stand or fall with the confession. In Pierce v. United States , : 
197 F2d 189 (1952) and in Allen v. United States, 202 F2d 329. | 
{952), this Court ruled‘that illegal detention alone does not 
invalidate a confession, but that it must be shown that such | 
confession is attributable to the illegal detention. This the | 
{ 
Court did by way of interpreting the McNabb set forth | 
by the United States Sppreme Court. However, subsequent to the 
Pierce and Allen cases, the United States Supreme Court decided | 
the Brown v, Allen and Stein y, New York cases and therein again | 
| 
commented on the McNabh doctrine. In the Brown case the cia 
was whether or not the pettbioner had been deprkved of his con- , 
stitutional rights. In discussing this matter, the Court on 
page 476 stated: -.: 
"Y¥¢ the delay in the arraignment of petition@r 
was greater than that which might be tolerated 
in a federal criminal proceeding, due process 
was not violated. Under the leadership of this 
Court a rule has been adopted for federal courts, 
that denies admission to confessions obtained 
before prompt (emphasis added) arraignment not- 


withstanding their voluntary character. McNabb v. 
United States, 318 U.S. 332 (1943)..." 





" When the facts admitted by the state shew 
coercion ..., a conviction will be set aside 
as violative of due process...This is true 
even though the evidence apart from the 
confession might have been sufficient to sustain — 

| 

{ 

{ 

i 

| 

i 
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the jury's verdict..." 
In the §tein case the Supreme Court once again distinguished the 
federal rule with respect to illegal detention from the rule which) 
was binding on the states? 


"Yllegal detention alone is said to void these 
confessions...However, such delay does not make 

a confession secured during such period of Lliegaldti,, 
necessar#l inadmissible as a matter of New York law 
.«-Petitioners confuse the more rigid rule of 

exclusion which, in the exercise of our supervisory 
power, we have promulgated for federal courts with 

the more limited requirements of the Fourteenth 
Anehdment." 


e n 
In a split deiten in the recent Rettig case, four members of this 


| 
| 
{ 
| 
i 
s | 
Court, in the majority SPLAAODy FETS RAE the principle sesindaaia’ 
| 
| 
“t 
| 
i 


t 

| 

~ wel | 
- 


by the United States Supreme Court in the NcNabp case,in the light 


2 
of the pronouncements by that tribunal in the Brown vy Allen and 
Stein vy. New York cases, which came subsequent to the Pierce and | 
Allen decisions, the principle that illegal detention alone renders; 


inadmissible confessions and other incriminating evidence obtained 
as a result of such confessions, if the confessions ww extracted 
during the illegal detention. 

In the recent case of Watson v. United States, 234 F2d 42, 47 
(1956), this Court ruled that once probable caune/ thee the person 
detained committed an offense, such person must then be promptly 
rraigned, that fatlure to so arraign him would be violative of 


ule 5 (a) of the Federal Rules of Criminal Procedure, and further 


} ees 
e¢lay would be "unnecessary delay", and the detention accordingly [P™ee 


llegal. In that case this Court stated: 


"But by the time Watson had concluded his admissions 
to Captain Felber, a very different situation 
developed. Certainly by 9 A.M., from the lips of 
the accused himself, the police were in possession 
of sudficient facts uponwhich they would have been 
fully justified in filing a complaint at 9 A.M. 
whenthe United States Commissioner might have been 
available. They filed no complaint at 10 A.M. when 
many of the judges in the District of Columbia 
might have been available. Watson was presented 
before no committing authority, then, or for many 
hours thereafter. Had he been so presented, the 
committing authority could have advised Watson in 
accordance with the requirements of Rule 5 (b)." 


It is respectfully submitted to the Court that in the cases 







erein, it has been clearly established that the government had 
ufficient evidence to file a complaint against the appellant as 
£ approximately 8:15 A.M. September 2, 1955, without fear that a 
erious criminal charge might improperly be lodged against him, 
vidence developed on direct examination of government witnesses 


learly indicated that as of midnight September 1, 1955 a single 


ingerprint found on the Johnson Wimsatt Co. premises was identified 
Ss belonging to the appellant. Some twenty-two hours previously 
ppeilant had been accosted by Det. Sgt. Tramelle and another offingr 
n the vicinity of the said Johnson Wimsatt Co., which is Located 
it 24th Street and Bladensburg Road, N. E. within the District of 
olumbia. At that time his namd was noted by the officers. 


| 10. 


j 
| 
| 
t 
! 
| 
| 
| 
i 
| 
7 
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tT Syeteper eine for duty upon his subsequent tour | 
at midnight, learned of the Johnson Wimsatt Co. housebreaking, dient 
immediately had the print found there checked against appellant's 
prints which were on file at the- iia ‘Bureau. At 
approximately 5:30 A.M. September 2, 1955 appellant was arrested 
as he arrived home ( 7. H oY ). Det, Sgt. Friel 
testified that at shortly after 8 A.M. of the same day the 
appellant orally confessed having participated in the Johnson 
Wimsatt Co. housebreaking (Tr.K /o .2.€ ong. ). It is therefore 
unequivocally shown, through a review of the government's testimony 
as aforesaid, that there was sufficient probable cause to arraign 
the appellant by 9 A.M. at the very latest. Any delay after such 


hour was clearly "unnecessary delay" and the detention illegal. 





ones sa een 


II, It is respectfully submitted that the confessions 
obtained from the appellant were the product of psychological 
coercion. The several records, although revealing numerous 
inconsistencies, contradictions, self-contradictions and patently 
incorrect facts, through a careful analysis and comparison of 
testimony offered on behalf of the government, clearly show that 
appellant was subjected to persistent hostile interrogation by 
officers of the Safe and Homicide Squads ( 1. 
During the day and on into the evening of September 2, 1955 
appellant was interrogated regarding numerous alleged housebreakings 
and concerning the Aristo murder, he was compelled to submit to a | 
lie detector test and gkven various chemical tests ( > 


Although probable cause to arraign the appellant existed as of | 
8:15 A.M., yet he was held for an additional eight hours before a 


— 


38 


complaint against him was filed ( 
Sgt. Winter, the main government witness against appellant, admitted 
that appellant was questioned for three cr four hours by him and | 
other officers after appellant was turned over to him by Sat. Clark 
from Homicide (TR. K 93, 5% fx, }. This interrogation took 
place after appellant had undergone strenuous questioning and been 


j 


subjected to various chemical'tests at Homicide (Te, A 4%, 79, /° 7) 


| 
j 
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_ 


| 

| 
Appellant,—himsett, testified that his questioning regarding the | 
offenses stated in the indictment herein was interchangeable with } 
interrogation regarding other alleged offenses of a similar nature. 
and with respect to the Aristo murder ( Tr.H %3}j } 
He further stated that he was. threatened with the electric chair — 
and promised leniency if he would confess.(Ta .M AQT ah org} | 
A comparison of the transcripts of the three trials reveals 


a maze of inconsistencies and incongruous situations in the 


ee ee 


testimony of the governments key witnesses. Sgt. Winter, in 


Nos. 13069 and 13165 steadfastly maintained that appellant was in 


his exclusive custody from 10:00 A. M. until his arraignment, that: 


appellant orally confessed to him having committed housebreaking 
and larceny (TR. 1 9°0 stan, 7¥ +). In No. 13212 Sgt. Deenihan, ) 
who had administered the polygraph test, testified for the first | 
time, and stated that his written records indicated that appellant} 
had been in his exclusive custody from 11:00 A. M. to 1:00 P. M. : 
After obviously becoming aware of Deenihan's testimony, although | 
he denied having discussed the case with Deenihan, St. Winter 
changed his “ independent recollection_as to the time element", | 
and said that it was at 1:00 P.M. that appellant confessed to hin. 
(TRH io ano frcancwsne ) When asked why appellant's oral |, 
confessions were not reduced to writing immediately, he statea : 


that no stenographer in the entire Metropolitan Police Departmen: | 


Headquarters was available on September 2, 1955, which was a Friday, 


CTR. K ite ). The same pretext was used with respect to the 
failure to reduce to writing the alleged oral confession made at 
approximately 8:15 A. M. When the several statements were reduced. 
to writing, however, Sgt. Winter very handily typed same out | 
himself in a very short period of time. He insisted that the 
written statements did not represent his own synopses of the | 
prolonged interrogation of the appellant, but rather that the | 
appellant dictated same. CTR. K 143 ). When asked why the | 


appellant was not promptly arraigned after the 8:15 A.M. oral | 


co 
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confession, it was contended that the investigation was not complelter . 
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When asked why 1 ERNE SiS eis: nod after the 


alleged oral confessions made to him, Sgt. Winter stated that he 
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! had not completed his investigation, (7”.™ 77 ) 
It is quite spparent that the police were in no wise justified in 


retaining custody of appeliant after 9:00 A.M. and that he should 


ewer ee re ene ne eee — tee eee ee 


have been arraigned. From the lips of the government witnesses 


OT SE LS a a 


it clearly appears that the only reason he was held until late in 
the afternoon, before arraignment, was for the purpose of exaetine. 
additional incrimasnating evidence from the appellant, who was not , 
TRA T5104, p50, F4R B44 . 
aware of his rights and had a very limited education (7am 74 aes rg 
Winter testified repeatedly regarding when appeilant was ee 
There again he gave conflicting testimony. At one point, he : 
admitted under cross examination that he could be mistaken as to | 
the time element (7R.M 6°° ). However, this occurred 
only after he was fully aware that his testimony was permeated 
with self-contradictions and inconsistent with Sgt. Deenihan's 


testimony. Counsel for appellant sought to elicit, in No. 13212, 
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whether or not Winter had ever had an independent recollection of 


a 
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having told the defendent he was clear of murder charges at 10:00 4.M. 


| 
{ 
| 
rather than 1:00 P.M. His answer was in the negative (7h 26s /°'), 
Winter testified that he had personally advised the appellant he 
was clear as regards the Aristo murder, and that he did so before 
| 
appellant made the alleged oral confessions to him (TRA) 74,171, A4 4%}, 
! 
This was an obvious attempt to show that appellant was not in fer, 
when he made the alleged confessions, and that no psychologicai. | 
coercion was exerted. It is inconveivable to counsel that Set. 
Winter did not remember having testified upon several occasions 
that the critical hour was 10:00 A. M. The Trial Court did not 
allow counsel to pursue that line of questioning CTA MN, LEY ). 
The record, it is interesting to note, indicates that Winter 
accompanied Homicide officers to appellant's home during the 
aiternoon of September 2, 1955. In No. 13212 the Trial Court did ! 


not permit counsel to ask Winter whether that was true, stating | 


~~ it was a "collateral issue". However, appellant attached | 
‘ 


| BERS significance to that fact, because of the damaging effect 
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it would have had on Winter's credibility. Winter, who was keenly | 


iat of the requirements under Rules 5 (a) and 5 (b) of the | 
| 


Federal Rules of Criminal Procedure, admitted that he did not 





t 
{ 





advise appellant of his rights. (/«/23473/), Furthermore, although | 
} 
| 
admittedly he could be mistaken as to the time element, he stated | 





before having made such admission, that appellant was arraigned ! 
around three o'clock, after a written statement was signed at | 
)2:38 P.M. (In H 70? a Fiseg ). He gurther stated that after | 
appellant was réturned from arraignment he signed another whanenant 
at 4:10 P.M. (pertaining to No. 13212) However, a Deputy Unitec | 
States Marshall testified at all three trials that the appellant 
was taken by him and another Deputy from Municipal Court to the 


| 


Safe Squad after 4:30 P.M. (7a, 278, 573 ). The Marshall 





| corroborated appellant in that wespect. In order to reconcile 


the above statements it would have been necessary to take the 


| first statement, remove the appellant for arraignment, return 

)appeLLene to Police Headquarters, take another statement and then 
| return appellant to the Municipal Court purely for the purpose ot 
{ 
; 
| 


‘ 


having the Marshalls bring him back to Police Headquarters. 


Another example of the type of testimony given by Sgt. Winter 





relates to whether or not appellant had been fed. Upon one 
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occasion, Winter was positive that he took appellant downstairs 


| 
| 
S the Snack Bar at 12 o'clock noon (TR 4 say i; 
Upon another occasion, however, he stated that he had food brougii: 
upstairs (7R M 5! ). And all this took place allegediy at 

12 o'clock noon. ‘There is no contention on behalf of the governines © 
oer appellant was given any breakfast. Appellant testified that ! 


‘he was not fed all day, (72 // 3°14 3/%, 314 BIS dy 





Despite the predicament appellant found himself in, notwithstanding 


the treatment he was subjected to as aforesaid, yet Winter stated » 





| that appellant was"cheerful" (7rR ™ te4 ). : 
| Sgt. Friel, in No. 13069, stated that he was "an old friend of. 
| 


the family", and that is why appellant confessed to him at 8:15 A.M. 
= ch HE ONE HILT VIN OIE SOTO GE T NITE ER | 
(TRK 347,34Y  ) 
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In No. 13165, it was developed on cross examination that Friel was! 


ooo 
-_—— ete ee * 


anything but a friend of the family, As a matter of fact, he did 
not even know Mr. Trilling, the appellant's father. Some fifteen 
or twenty years prior to this occurrence, he collected bills from | 
(TR HM 22, Ae ) 
appellant's mother once a month. It is submitted that a bill 
collector is not generally looked upon as “an old triend of the 
family". Hoveyer, in No, 13069, the prosecutor argued strenuously | 
to the jury that appellant could not possibly have been mistreated ' 
by "an old friend of the family". lie Ww 5&7 } 
lil. It is respectfully submitted that the appellant, | 
although arraigned at approximately 4:30 P.M.) was not advised as | 
to his rights under Rule 5 (b) of the Federal Rules of Criminal 
Procedure. Appellant testified that the Municipal Court judge 
jassigned an attorngy and he was immediately taken back to the 
bullpen, and that the attorney spoke to him from the corridor, or | 
the other side of the bars for about a minute and that he thereafter 
was immediately again taken before the judge, for-a-piea. He does | 
not know the name of the attorney, he has never seenpor heard from | 
‘him since. The attorney in any event did not advise appellant of | 
his right not to make a statement. (‘;7e s1 9S47. 9F4A ) : 
Ww It therefore is clear that even after his arraignment appellant 
was denied the benefit @@ counsel, family and friendg, and it 
cannot be said that what transpired after his arraignment was not 
part and parcel of the prior interrogation. 

It is submitted that the cumulative psychological effect oi the 
above Sicethaciectidl ee tcare was the exaction of the oral nid written 
confessions here in question and that they dhduld not have been 
jadmitted in evidence. Thus where we have a situation as here, 
where appellant was illegally detained in the first instance, , 

without food, without benefit of counsel or advice from family or ! 
f¥tends, subjected to interrogation by various police officers | 
regarding numerous offenses, including murder, subjected to various 
chemical tests, forced to take a lie detector test, the above taking: 
place over a period of many hours, the conclusion is inescapable ! 


that any confessions obtained could be the result only of psychologic: 


coercion. ‘The Court, in Watson y,. Uadl 
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that such proceed 


| "Tne series of interrogations up to and 
| through the admissions to Captain Felber 
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were not shown to have been improperly 
procured, but they had their effect. They 
became part of the whole net which, 
cumulatively, taken with what happened 


after 9 A.M., was thrown about the appellant 
enmeshing him in duress, however subtly 


No. 13069, during the preliminary hearing into the nature of the 


confessions and the character of the detention, commented that 


oe ee A, oe Sere eg EES EE ee 


petitioner was not questioned regarding only a single offense, 
IR K HY, Ae, ASdY 3 
but with respect to mahy. It 18 apparent that he admitted into | 
evidence the signed statement pertaining to that case, exacted 
from appellany during the afternoon of the day of arrest, for : 
that reason, on the theory that the delay was therefore not 
“unnecessary delay". It is the position of the appellant that 
what prima facie is “unnecessary delay" cannot be given the | 
semblance of "necessary", simply by subjecting the person ieeeaeeel 
to incessant and prolonged questioning regarding numerous alleged 
offenses, rather £han only one. If anything, such procedure will 
more readily lead to the exaction of a confession, whether with | 
respect to a single alleged offense or several, die to the 
cumulative psychological effect on the accused. Unquestionably, 
a confession obtained under such circumstances is the result oz , 
psychological coercion and attributable to the detention. Watsonv 4Siepn 
V. The motion for severance in No. 13069 should have veen 
granted. The denial thereof affected the substantial rights of the 
accused within the meaning of Rule 52 (b) of the R.R. Crim. P. } 
Counsel for appellant descussed the case upon several occasions 
before trial with the Assistant United States Afforney for the 


| applied." 
In that regard, it is interesting to note that Judge Keech, in 
government handling the case, as well as with Sgt. Winter and othey 


police officers. Counsel made specific inquiry whether or not the| 


government had as evidence any fingerprints of appellant's found at 

or near the scenes of the alleged crimes. He was assured upon 

each occasion that none existed. For that reason a motion for 
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severance was not made prior to tria wefense contemplaited 
with respect to all three (3) counts in the indictment was illegal, 


detention and involuntariness of the confessions. Without the 


‘ 
$ 
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confessions, the government clearly had no case. A few minutes 


before trial, upon counsel for the appellant remarking that no 


fingerprints existed in the case, the Assistant United States 
Attorney representing the respondent advised that he had a finger 
print of appéllant's from Johnson Wimsatt Co., where one of the : 
offenses had taken place, allegedly committed by appellant and ) 
codefendent. Until then counsel for appellant had been led to 
believe that the government's proof was no stronger in one case 
than in the other, and in view of the same anticipated defense 
theory, a severance had not been deemed necessary. However, under | 
the true circumstances, it was readily apparent that a joint état 
would be highly prejudicial, and appellant immediately moved for 


| 
t 
' 
} 
i 
} 
} 
H 


conceded that appellant's statement concerning the fingerprint 


was correct, pointing out that he had been under the impression that 
the print belong to codefendant in the indéctment, who had pleaded! 
guilty. Tée motion was denied as untimely and the trial commenced| 
Counts one and two referred to offenses committed in ee eo c. 
at entirely different premises than Johnson Wimsatt, and on a aise 
ferent date. The Johnson Wimsatt Co. break-in @s set forth in | 
count three of the indictment was a separate offense. ( | ) 
VI. It is respectfully submitted that in No. 13212 the | 
Trial judge committed numerous reversible errors. Appelkmt | 


respectfully requests that the entire transcript of said trial 


severance on the groun@é of material prejudice. Government counsel, 
be read by this honorable Court, to the end that the entire case 
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and the position taken by the Trial judge be viewed in proper | 
perspective. Appellant, however, submits for the consideration of | 
this Court several instances where prejudicial error was committed. 
The Trial Court failed to instruct the jury that once the 
appellant raised the defense of involuntariness of the alleged 


confessions the government had the burden of proving that they wer 
f 
voluntary. Counsel for appellant specifically requested such 


sie iti a taa 


17. 





The Trial Court denied a prayer for charge to the following 
effect: ‘That should the jury find the confessions to be involuntary, 


then said confessions are to be disregarded in their deliberations 


instruction before the jury retired to the a room. (TR ci 5e, ' 
) | 
Appellant submits that this constituted reversible error, 
In commenting to the jury in his charge, the Trial Court 

repeatedly referred to the appellant's prior "criminal record" 

and stated that it had no bearing on the case, but that the jury 
should consider it in deciding what weight to give to appellant's 
testimony. While this in itself is a proper instruction, the 

fact that the Court, after passing from credibility to another | 
point, would revert to the same subject, coupled with voice 
nc that the record does not disclose, served to materially 


prejudice the substantial rights di the appellant, within the 





meaning of Rule 52 (b) of the Federal Rules of Criminal Procedure. 
(TRA 361, 367 ). The record shows, that in 1948, 


| 
while in the United States Navy, the appellant,and several other | 
sailors unlawfully transported interstate an automobile, and | 


| pleaded guilty to violation of the Dyer Act. This was the sum | 
total of appellant's "criminal record" referred to by the Trial i 
Court. The judge did not allow counsel to elicit from appellant 
that he pleaded guilty to the offense. ( ) | 
The Court Limited counsel for the appellant in the cross 7 
examination of government witnesses, notably Sgt. Winter. (77/7 1G? Pe 
Ab3 2efs alse pp 3%, 84° ee, 77 ). In view of Winter's testimony’ 
| that he told appellant he was clear of murder as of 10:00 A.M. 
upon several occasions, and subsequently, in No. 13212, as of 1:00, 
P.M. counsel found it imperative to inquire into his prior state- . 
ments that he had visited the appellant's residence in the after- | 
noon, accompanied by Homicide Squad officers. The appellant's 
mother, whose integrity, character and credibility were in no wis 


uapited by the government, also stated that Winter visited her 


SS 


home on the afternoon of September 2, 1955, accompanied by other 
officers, who were interested in his clothing appargel for the 


urpose of ting them for blood. ( 7242747 eTiony a a 
a 
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Clearly the foregoing facts should have been gone into before the 


| 
jury, inasmuch as their existence not only reflected on the witness! 
memory, but also on his credibliity. In spite of the foregoing, | 
the trial judge ruled that it was an attempt to impeach on : 
collateral matter. (TR 4 YS, S4 }. “Similarly, the Court refused | 
to allow defense counsel to contzont Sgt. Winter with prior | 


pay (gh? 
inconsistent statements with respect to the time element, (fe 24! ye 
2 


by 
In that regard, the Court stated that if counsel referred to "othey 
cases", he should identify same (RH XY7 a8, 25) ),. This transpired 
also in the presence of the jury. The “other cases" the trial juase 
apparently referred to were Nos. 13069 and 13165, which had alreats 
been tried and appeals:: pending thereon. Upon several occasions | 
counsel requested permission to approach the bench for the purpose | 
of moving for a mistrial but was not allowed to do so. : 

The trial judge in the aforesaid Case No. 13212 committed 

reversible error in that, after a bench conference with counsel, 


and after counsel returned to the counsel tables, he stated ‘in 


open Court in the prespace of the jury, that the trial court would 





to the police without the presence of the-jury... The Court's 


| 
: 
: | 
consider the admissibility o8 the "statement" made by the ee) 
| 
remarks were directed to counsel and then he addressed himself to | 

| 


the jury, stating that they were lead 2a es inasmuch as 
Tx ff Bf, 2% 
the Court had another matter to take up. Counsel for the euneiine! 
TR i 34,3) 
moved for a mistrial and the motion was denied as frivolous. It | 


| 
is the contention of appellant that such a statement in the presenge 
of the jury, and within their hearing, was highly prejudicial, in | 
that the jury was apprised that the court was going to take | 
testimony bearing on the vital issue of the voluntary or involuntaty 


nature of the confessions. After the preliminary hearing before 





hie court, the jury was recalled, the confessions admitted. ‘The 
| jury was then to pass on the character of confessioss which they 
already knew had the stamp of approval of the trial court, by 

virtue of their admission in evidence. Even as the court later 


instructed the jury with veEneGe to the confessions, the panel 





| SORee ae knew that the trial court found nothing improper with 
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| 
the police procedure and other factors surrounding the obtaining | 
of said confessions. It is reasonable to assume that the jury : 
paid little attention to counsel's closing argument, wherein he : 
igave his own opinion that the confessions were involuntary. | 
Gemtalaly the knowledge that the trial judge had formulated an 
towards a finding similar to that of the court, It is undoubtedly | 


true that a jury attaches considerable importance to any judicial 




















statement. The average juror holds the trial judge in high delivered 
and is certainly most impressed by the importance of the office and 
the prestige attaching to the person of the trial court. Blunt v. | 
United States, decided by this Court on April/8, 1957. In this | 
case (No. 13212) the mere fact of the admission of the confessions 
ade tt clear to the jury that the trial judge regarded the 
confessions as voluntary in view of his prior pronouncement. In 
effect the aforesaid amounted to taking away from the jury the 
question of voluntariness or involuntariness of the esnfesSions, to 
the material prejudice of the appellant. 

The trial judge in No. 13212 materially prejudiced the sub- 
tantial pights of the appellantfin remarking in the presence of the 





ury, during argument by counsel for the appellant, that "The law 


dmits confessions, and the privilege against self-incrihination 


LS IT 


oes not apply to confessions." (Tr.#350) The Court further erred 


ecause of the following occurrence during closing argument on 
ehalf of the appellant, appearing on Page 350 of the transcript: 


"MR, IDOMIR. 
esoee They arres€é him at 6:30 in the morning. The 
law requires that without delaying unnecessarily 
you take him before a committing magistrate. 


THE COURT. I have ruled on that, too, and I have 
ruled during the preliminary hearing that there was |; 
no undue delay; that the delay here was not un- 
reasonable. You made it necessary for me to apprise . 
the jury of that by referring to the matter erron- j 
eously in your summing up. 
MR. IDOMIR. I will restrict myself to the voluntarf- 
ness, Your Honor, 


THE COURT, That is a question of law for the Court 
to d ine, and I have passed upon it." 
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‘ # 
The trial judge in No. 13212 committed reversible error by 


reason of comments made in the opening paragraph of the charge to 


import and made immediately before the jury retired. ( Tr.H356, ) 
On page 356 the following appears:, ... 


"THE COURT, «++, this case has taken a considerable time 
to.try Actually the amount of evidence introduced is 
small and the case is simple. We have spent perhaps; 
more time on it than the evidence warrants. But 
the reason for that is this, that under our system 

of administering justice we give everyone a full 
hearing before the case is decided. Sometimes this 


' 
| 
| 
| 

the jury coupled with the closing remarks which were of similar | 
{ 
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of time; but that is our method of administering 
justice. The books sometimes say that due process of 
law is the process that hears before it condemns. 
So at the risk of what seemed to be an unnecessary | 
consumption of time, you have given the defendant a | 
very full hearing and then proceed to the decision." | 
It is respectfully submitted that the foregoing opening statement 
by the ae ial aa all other matters hereinbefore related, 
was prejudicial to the appellant. Furthermore, counsel takes 
issue with the definttion of due process as outlined by the Court. | 


Considering the voice inflections while this statement was made, 


minds for the word "decision", 


- 
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On page 370 the following statement was made by the Trial 
Court: 


} 
| 
| 
{ 
| 
| 

the jury might well have substituted the word "condemn" in their | 
| 

"THE COURT, ... Upon reaching the jury room you will! 

first select a foreman from amongst yourselves, who | 

will preside over your deliberations and speak for 

you in returning your verdict, and then proceed to 
deliberate and reach a verdict, which should not take; 
very much of your time or cause any difficulty to you, 
because the amount of evidence here is not voluminous, 


The Trial Court in No. 13212 actively assisted the prosecution 


by way of advising the government to withdraw and/or change a ! 
stipulation entered into concerning the time of arraignment of ! 


the appellant. (7R #4 ¥0-Y4 ). Furthermore, during 
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| of the jury, rather than on preliminary hearing, the Court inter- 
| rupted the proceedings and called counsel to the bench, and at 


that point advised government counsel to send for Sgt. Deenihan 





: course of the direct examination of appellant in the presence ; 
| 
( 


| who had previously testified inithe case, and have him on hand for 


rebuttal purposes. Appellant had been testifying that Deenihan 
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accused him in a threatening manner of the Aristo murder, and 
promised him leniency if tre would confess (Tr.4305-8). It appears 
from the foregoing that the trial judge was overly converned with 
@ proper presentation of the case on behalf of the government. 
VII. It is respectfully submitted that the closing argumen 
made in behalf of the government was inflammatory in nature, mis~ 
leading as to the law, and therefore it materially prejudiced the 
appellant before the jury. The following appears on page 351 of 
the transcript in No. 13212: 
"MR, BLACKWELL. May it please Your Honor, ladies 
and gentlemen of the jury: This is a very technical 
argument. You no doubt have noticed that all through 
the defense counsel's argument he has not argued as 
to the innocence of his client, but he has only argue 
as to whether or not this is an involuntary confessio 
or whether it is a voluntary confession. So, ladies 
and gentlemen, what he is asking you to dé in this 
case is to decide that this is an involuntary confes- 
sion, because of the manner in which the police 
officers handled this case; and although the defendan 
is guilty, if it is an involuntary confession, then 
you should bring in a verdict of not guilty. 
Well, ladies and gentlemen of the jury «~ 


MR, IDOMIR. If Your Honor please, I didn't say 
that although he is guilty they should bing in — 


THE COURT. No, you may not interrupt. 
You may proceed." 


The foregoing argument implied that the jury could consider the 
contents of the alleged confessions, even if they should find that 
the confessions were involuntary, and the judge made it quite clea 
that he approved of such argument. 

The Court's attention is respectfully invited to the 
entire testimony of Sgt. Winter, in view of the maze of material 
inconsistencies sppearing of record. Appellant further respectfully 
requests that the entire transcript of Case No. 13212 be read. It 
is felt that this Court shoild:corsider: thatvSgtse: Vinterschanged 
his testimony repeatedly in many respects, and that through his 
efforts appellant now faces the prospect of spending another twenty- 


five years in prison. 


BEST COPY AVAILABLE 


from the original bound volume 











CONCLUSION 


In view of the foregoing, it is respectfully requeste 
that the convictions and judgments thereon be set aside and the 


cases be remanded. 


Respectfully submitted, 
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| cutrK 
MEMORANDUM SUPPLEMENTING APPELLANT} BRIEY 


sares cour aes memorandum relates only to No, 13069, which case was tried 


ee 


|before Judge Keech, 

: On pp 518 and 519 of the transcript, defense counsel sought to mi- 

| nimize the prejudicial effect of the Joint trial, a severance having been denied 
Jelthough counsel moved for seme, Counsel for the appellee, in his closing 
=— in making reference to defense counsel's proper comments alluded to 


| 


Jeupra, stated, on p 521: 


| "And we, ===, practically eliminated any trouble as to the Third - 
r Count in the indictment because defense counsel practicaliy ended up 
telling you, ‘Well, you have the defendant on that count but don't 
let - you shouldn't be influenced because they have him on count 
| 3, as to the other two counts,' 

That ie just about what it amounted to ladies and gentlemen," 


[B00 also p, 528 in that regard, ‘Through obvious implication the prosecutor 
ltora the jury that guilt ae to count 3 constituted guilt as to the other two 
loounts, Thus the material prejudice already existing in consequence of the de- 
Intel of the motion for severence as to count 3 was gem compounded dy the 

Igor rmment. Nox was the error cured by the subsequent instruction by the Gout, 


i efense counsel confesses error in failing to obfect and move for a mistrial, 
ite matter, however, is one of which thie Court can take notice sua sponte. 

| On 2 522 government counsel further stated in his closing argument 
: to the jury: 


| "Now, he has told you that his Honor is going to instruct you that 
evidence you fini--if you find evidence was extracted from this 

| defendant as a dentist extracts a tooth, why, then, that evidence is 
! not admissible, . 

Now, that is his argument, ladies and gentlemen, 

He tells you also about narcotics found on a man, how a man will go 


_ Now, if what he says is true, ladies. and gentlemen, if this evidence | 


1 











had been extracted in the manner in which he has described, it wouldn! 

be admitted in evidence because his Honor would have suppressed it 

and it er would have gotten in evidenc . (emphasie Ley) But it 

| ig in eeideas go Recah it waen't extracted like he described." 
Cenphasie added) 


At that point defense counsel objected but did not move for a mis- 


trial, Counsel feels that the argument was so highly prejudicial, and its 
effect on the jury so overwhelmingly weighty, notwithstanding the subsequent 
| instructions from the Court, that the trial judge should have declared a mis~ 
{ 
| trial ex proprio motu, It is indeed most astounding thet experienced govern- 
ment counsel should engage in such highly inflammatory argument which so patent 
misguided the jury as to the law. ‘The prosecutor in effect told the jury that 
| regarding the confessions/ 
| the judge had heard the testimony on preliminary hearing, and had refused to 


| suppress it because he, the judge, had concluded that the confessions were 
}VOluntarily given, ‘That ie the only possible inference to be drawn from the 


foregoing argument, and it is inescapable, 





| WHEREFORE, appellant respectfully requests that the conviction in 
INo, 13069 be set aside on the additional grounds appearing herein, 
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UNITED STATES DISTRICT COURT FILED (1283) 
, FOR-THE DISTRICT OF COLUMBIA OCT 11 1955 
a \Holding a Criminal Term HARRY M. HULL, Clerk 


Grand Jury Impanelled July 28, 1955, Sworn, in on August 2, 1955 


The United States of America 3 

$ Criminel No, 965-55 

: Grand Jury No, 1080+55 

: 1075-55 

$ Housebreaking and Larceny 

: Housebreaking 

: (£2 D.C.C. 1801, 2201, 2202) 


Ve 
George A. Watts 
John E. Trilling 


The Grand Jury charges: 
On or about August 27, 1955, within the Distriot of Columbia, George A. 


Watts and John E, Trilling entered the building of Air Brakes & Controls, Inc., 
@ body corporate, with intent to steal property of another. 


SECOND COUNT: 

On or about 27, 1955, within the District of Columbia, George A. Watts 
end John E. Trilling stole the property of Air Brekes & Controls, Inc., & 
body corporate, and Alfred Pence of the value of about $867.00, consisting of 
the following: $567.00 in money, property of Air Brakes & Controls, Inc., & 
body corporate; one wristwatch, of the velue of $300.00, property of Alfred 


Pence. 


THIRD COUNT: 
On or about September 1, 1955, within the District of Columbia, © 


George A. Watts and John E. Trilling entered the building of Johnson & Wimsatt 


SwNJOA Puno jeus6i10 943 Woy 


JIGVIIVAY AdOD 1S39 


Inc., a body corporate, with intent to steal property of another. 


/s/ Leo A. Rover 
A TRUE BILL: Attorney of the United States in 
/s/ Raymond E. Deely and for the District of Columbia 
Deputy Foreman. 


Criminal No. 965-55 FILED (1284) 


Charge #1 HOUSEBREAKING § OCT 14 1955 
HARRY M. HULL, Clerk 








PLEA OF DEFENDANT 
Er 
On this 14th dey of October, 1955, the defendant George A. Watte & 


John Trilling, appearing in proper person and by his ettorney 
#1. Charles J. Alexander 
#2. John Idomir, being srraigned in open Court upon the indictment, the substance 


of the charge being stated to him, pleads Not Guilty thereto. 


The defendants are remanded to the District of Columbia Jail. 
By direction 
..... ....Matthew.F. McGuire 


Presiding Judge 
Criminal Court No. Three 











FILED (1288) 


Criminal No. 965-55 DEC 29 1955 
HARRY M. HULL, Clerk 


On this 23rd day of December, 1955 came the attorney for the government 
and the defendant appeared in person ana? by counsel, John Idomir, Esquire. 
It Is Adjudged that the defendent hes been convicted upon hig plea of” 
not guilty, end a verdict of guilty of the offense of 
Housebreaking and Grand Larceny 


as charged? 
and the court having asked the defendant whether he has anything to say why 


judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appeering to the Court, 
It Ie Adjudged that the defendant is guilty as charged and convicted. 
It Is Adjudged that the defendant is hereby committed to the custody 





of the Attorney Genera) or his authorized representative for imprisonment 


'for a period of 
Two (2) Years to Six (6) Years on Count One; One (1) Year to 





Three (3) Years on Count Two; said sentence to run concurrently 
with the sentence imposed on Count One; Two (2) Years to Six (6) 
Years on Count Three; said sentence to take effect at the expiration 
' of the sentence imposed on Count One of the Indictment. 
tix taxtdyuredxthaty 
It Is Ordered that the Clerk deliver a certified copy of this judgment 


and commitment to the United States Marshal or other qualified officer and 


JIGVIIVAY AdOD LS3ag 


that the copy serve ag the commitment of the defendent. 
/a/ C. B. Keech 
United States District Judge 


Criminal No. 965-55 FILED (1289) 
DEC 30 1955 
NOTICE OF APPEAL HARRY M. HULL, Clerk 


Name and address of appellant--John E. Trilling 
Name and address of sppellent's attorney-- John Idomir, 804 Edmonds Bldg. 


Offense--Housebreaking & Larceny 


Concise statement of judgment or order, giving date, and any sentence--Found 
guilty, Dec. 12, 1955, Sentenced Dec. 23, 1955. Count One~-2 yra 4 mos to 


6 yrs; Count Two--same sentence to runconcurrently with sentence on Count One; 
Count Three--2 yrs 4 mos to 6 yrs to run consecutively with sentence on 


Count One. 


2 


‘ 
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I, the above-named appellant. hereby sppeal to the United States (1289) 


Court of Appeals for the District of Columbia Circuit from the above- 


stated judgment. 


Deo. 30, 1955 /s/ John Trilling by J. 
Date Appellant 
/s/ John Idomir 
Attorney for Appellant. 
CRIMINAL No. 965-55 (1294) 
Governments ' 
Marked Received 
Exhibit Description and Remarks For Identi- Into Witness 
Number fication Evidence 
1 Wrist Watch belonging to Alfred 12-8-55 12-12-55 Pence. A. S. - 
S. Pence 
2 Written Statement of defendant 1208-55 12-9-55 Winter, E. H. 
3 Crow-Bar and Hammer 12-9-55 12-12<55 “ # 
4 Four Men's Cotton Gloves 12-9455 " " a“ 8 
5 Screw Driver 12-9255 " " " u 
6 Finger Print 1229-55 " Miller, J. T. 
7 Cerd containing finger prints 12-9=55 ” Wy von 
8 Group of photographs of finger {i/12-9-55 12-9-55 ” » 


George A. Watts 
John E. Trilling 


prints 


/s Returned to Mr. Blackwell by 
Daniel J, Mencoboni 


UNITED STATES DISTRICT COURT FILED IN OPEN (1295) 
FOR THE DISTRICT OF COLUMBIA COURT 
Holding a Criminel Term HARRY Ms HULL, Clerk 


The United States of America $ 


Ve 


The Grand Jury charges: 
On or about August 18, 1955, within the District of Columbia, George A. 


Grand Jury Impanelled July 28, 1955, Sworn in on August 2, 1955 


Criminal No. 966-55 

Grand Jury No. Orig. 
Housebreaking and Larceny 
(22 D.C.C. 1801, 2201, 2202) 


Watts and John E. Trilling entered the building of Herbert A. Himelferb, 


and Stanley S. Himelferb, copartners, with intent to steal property of another. 

SECOND COUNT: 
On or about August 18, 1955, within the District of Columbia, George A. 

Watts end John E. Trilling stole the property of Herbert A. Himelfarb and 
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“/ ve 





Stanley S, Himelfarb, copartners, of the value of about $495.00, (1295) 
consisting of the following: One safe, of the value of 85.00 and $410.00 


in money. /e/ Leo A. Rover 
A TRUE BILL: Attorney of the United States in 
/s/ Raymond E. Deely and for the District of Columbia 
Deputy Foreman. 
FILED (1296) 
Criminal No. 966-55 OCT 14 1955 
Charge H&L HARRY M. HULL, Clerk 


PLEA OF DEFENDANT 
On this 14th dey of October, 1955, the defendants George A. Yatts and 
John E. Trilling, appeering in proper person and by their attorneys 


"1 Charles J. Alexander & 
4 2 John Idomir, being arraigned in open Court upon the indictment, the 


substance of the charge being stated to him, pleads Not Guilty thereto. 
The defendants are remanded to the Distriot of Columbia Jail. 
By direction of 
Matthew F. McGuire 
Presiding Judge 


Crim. No. 966-55 FILED (1297) 
DEC 30 1955 
HARRY M. HULL, Clerk 
MOTION TO SUPPRESS EVIDENCE 


Comes now the defendant herein, by end through hie avtonnny, and moves 
this Honorable Court for an order directing the Government not to introduce 
as evidence any confession, oral or in writing, allegedly made by said 
defendant efter his errest by police officers, and further suppressing for 
use a8 evidence any and all exhibits procured in consequence of any statement 
sllegedly somade,and for reason therefor respectfully states as follows: 

1. That defendent was arrested without a warrant, and not upon 
probable cause, at approximately 5:00 A. M/ on September 2, 1955. 

2. That contrary to the requirements of the lew, the police failed to 
take ssid defendent before the committing magistrate without unnecessary delay. 
3. That defendant was taken before a committing. magistrate late in the 
efternoon of September 2, 1955, after certain alleged oral enéwritten statements 

were extracted fren hin. 


4. That the police officers questioned defendant incessantly, in relays, 


throughout this period of illegel detention. 














5. That defendant was flagrantly deprived of his rights under (1297) 
the law by the obvious deliberate improper police procedure and conduct. 
Defendant is prepared to substantiate the foregoing at an oral hearing 


on this motion. 
8s/ John Idomir 


John Idomir 
Att. for Defendant DI 720612 


Crim. No. 966-55 FILED (1298) 
DEC 30 1955 
HARRY M. HULL, Clerk 
MOTION FOR DISCOVERY AND INSPECTION 


Comes now the defendant herein, by and through his attorney, and moves 
this Honorable Court for an order directing the Government to produce for 
inspection the following items: 

1. Any and all police reports, notes and documents which are the basis 
of testimony to be given on behalf of the Government, and which contain 
information bearing on this caée. 

2. Any and ell fingerprints found at the premises mentioned in the 
indictment, alleged to be those of the defendent. 

3, Any and all footprints, if any, found at or near the premises 


mentioned above, alleged to be those of this defendant. a8 


4. Any other item of property alleged to connect the defendant with 
the offense charged in the 1istoknent, | — oe 
de A list of items seized by the police from the home of the defendant. 
The inspection by counsel for defendant of the foregoing is essential 
to the preparation for trial. Copying snd/or photographing may or may not be 


necessary. 
/a John Idomir 
John Idomir 
Attorney for Defendant 


Criminal No. 966-55 FILED (1299) 
Charge Housebreaking & ~.- JAN 6 =~ 1956 
Larceny HARRY M. HULL, Clerk 


On this 6th day of January, 1956, came the attorney of the United States; 
the defendant in proper person and by his attorney, John Idomir, Esquire; 
whereupon the motions of the defendant to suppress evidence and for discovery 


and inspection, each coming on to be heard, after argument by counsel, are 
each by the Court denied. 
The defendant is remanded to the District of Columbia Jail. 
Genin evn 1, ..By direction of 


@WNIOA punog yeus6140 ay? wot 
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> at 
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Alexander Holtzoff #2 # 


Presiding Judge 5 
















Criminal Case No. 966-55 FILED 


JAN 13 1956 


HARRY M. HULL, Clerk 
Upon consideration of the defendant's motion for discovery and inspection 


(1300) 
ORDER 


filed herein and upon representations of the defense counsel in open Court 


that the Government has supplied the information requested in Paragraphs 1 and 


2 of the said motion and the Court's finding that the request for other 


information is not well founded, it ie by the court this 13 day of January 1956, 


ORDERED that the defendent's motion for discovery and inspection be 


end is hereby denied, 
/s/ Alexander Holtzoff 

JUDGE 
Criminal Case No, 966-55 


FILED (1301) 
JAN 13 1956 


HARRY M, HULL, Clerk 
Upon consideration of defendant's motion to suppress evidence filed 
herein and upon 


ORDER 





representations of the defense counsel in open court that the | 





> om 
evidence he seekg to have suppressed consists of a written confession signed 3 Y 
by the defendant while in custody of the Police Department and certain ae) 
property seized in a public park:ag a result of the defendant 'g confession and e . 
the defendant disclaims ownership of said property, it is by the Court this S > 
13 day of January, 1956, : = 
ORDERED, that the defendant's motion to Suppress be and hereby is denied. $ C ase 
/s/ Alexander Holtzort 5 
JUDGE 
Crim. No. 966-55 FILED (1306) 2 
FEB 18 1956 


HARRY M. HULL, Clerk 
MOTION FOR A NEW TRIAL 


Comes now the defendant in the above-entitled cause, 
his attorney, 


by and through 
and moves thig Honorable Court for a new trial, 


and for reagon 
therefor respectfully states as follows: 


1. The Court erred in denying defendant's Several motions for a mistrial. 


2. The Court erred in stating in open court that the admissibility of 
the alleged confessions would be considered by the Court, 


and thereafter 
dismissing the jury, 


3, The Court erred in ruling that the confessions were not attributable 
to illegal detention, ’ 





< 2 i» 9 a * r * 


4. The Court erred in submitting to the jury the question ag to (1306) 
the voluntary or involuntary character of the alleged confessions, the 
circumstances under which they were obtained being such ag reasonably to 
indicate that they were involuntary, 

5. The Court erred in mentioning before the Jury the existence of 
"other cases", 

6, The Court erred in forbidding counsel to inquire into the investigation 
of defendent for murder after 1 P.M. on the day of arrest, 

Ve The Court erred in denying the several defense requests for additional 
charge to the jury. 

8. The Court erred in mentioning, during the charge to the jury, upon 
three (3) or four (4) separate occasions, defendant's prior "criminal record", 

WHEREFORE, defendant respectfully prays that thie motion be granted, 


/e/ Jom Idomir 


John Idomir a 
Attorney for Defendant intemal 
Criminal No. 966-55 FILED (1307) 
Charge Housebreaking and Larceny FEB 24 1956 


HARRY M. HULL, Clerk 
On this 24th day of Februsry, 1956, came the attorney of the United 
States; the defendant in proper person and by his attorney, John Idomir, 
Esquire; whereupon the motion of the defendant for a new trial, coming on to 
be heard, after argument by counsel, is by the Court, denied, 


By direction of 
/s/ ALEXANDER HOLTZOFF 
Presiding Judge 


aWNJOA puNog jeuGiz0 ayy wWo15 
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Criminal No. 966-55 FILED (1309) 
MAR 1 1956 
HARRY M. HULL, Clerk 


On this 24th day of Februery, 1956 came the attorney for the government 


ce ws 
anes AE RAE 


and the defendent sppeared in person and? by counsel, John Idomir, Esquire. 
It Is Adjudged that the defendant has been convicted upon his plea of? 
‘not guilty and a verdict of guilty of the offense of 
HOUSEBREAKING snd LARCENY 


as charged? 
and the court having asked the defendant whether he has anything to sey why 


judgment should not be Pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 


7 








7 ~ 
Xe K 


It Is Adjudged that the defendent is hereby committed to the (1309) 
custody of the Attorney Generel or his authorized representative for 
imprisonment for a period of* 

Three (3) years to Nine (9) years; said sentence to take effect 
at the expiration of sentences imposed in Criminal Case 
Nos. 965-55 and 167-55, 

It Is Ordered that the Clerk deliver a certified copy of thie judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 


/e/ Alexander Holtzoff 
United States District Judge 


CRIMINAL NO, 966-55 (1313) 
Governments' , 
Court Marked Received 
Numbe Description and Remarks For Identi~ Into Witness 
= fication Evidence 
1 Statement of Defendent . 2-9~56 2-9-56 WINTER, E.H. 
2 Crow-Bar buried under log at 2-10-56 2-13-56 " em 
Rock Creek’ Park 
Criminel No. 967-55 FILED (1314) 
Grand Jury No. Orig. OCT 11 1955 
Housebreaking end Larceny HARRY M. HULL, Clerk 


(22 D.C.C. 1801, 2201, 2202) 
The Grand Jury charges: | 
On or about August 14, 1955, within the District of Columbia, George A. 
Wetts end John E. Trilling entered the building of Stephanos G. Rados with 
intent to steal nroperty of another, 
SECOND COUNT 


On or about August 14, 1955, vithin the District of Columbia,George A. 
Watts end John E. Trilling stole the property of Stephanos G. Rados, of 
the':Walue ‘of about $1,052.00, consisting of the following: one safe, of the 
value of $170.00, and $882.00 in money. 


/s/ Leo A. Rover 
BEST COPY AVAILABLE Attorney of the United 


from the original bound volume States in and for the 
ae 


ae red ot: : 
NN i ei a watts stad adie Ahead F District of Col 1a 
tse 23 AE EIS ROS Beda ed rat OLAS 





Criminal No. 967-55 FILED (1315) 


Charge H&L OCT 14 1955 
HARRY M. HULL, Clerk 
PLEA OF DEFENDANT 


On this 14th day of October, 1955, the defendants George A, “atts 





and John E. Trilling, appearing in proper person end by their attorneys 
#1 Charles J, Alexander 
and 
‘#2 John Idomir, being arraigned in open Court upon the indictment, the 


substance of the charge being stated to him, pleads Not Guilty thereto. 


The defendants are remanded to the District of Columbie Jail. 
By Airection of 
Metthew F. MeGuire 
Presiding Judge 


Criminal No. 967-55 FILED (1316) 
JAN 11 1956 
HARRY " HULL, Clerk 


Charge Housebreaking and Larceny 





On this llth day of January, 1956, came the attorney of the United States; 
the defendant in proper person and by his attorney John Idomir, Esquire; 
whereupon the defendant's motion to suppress evidence, coming on to be heard, 


efter argument by counsel, is by the Court denied; 
By direction of 
Burnita Shelton Matthews 
Presiding Judge . 
Crim. No, 967-55 FILED (1319) 
JAN 18 1956 
HARRY M, HULL, Clerk 
MOTION FOR NEW TRIAL | 


Comes now the defendant in the above-entitled cause, and moves this 





Honorable Court for a new trial for the following reasons: 
1. The court erred in denying defendant's motion for judgment of acquittal.. 
2. The court erred in denying defeniant's several motions for a mistrial. 
3. The court erred in allowing certain exhibits, including an alleged 
signed confession, tobe introduced ag evidence. 
4. The court erred in ruling that the confession alluded to heretofore 
was not the result of illegal detention. 
5. The court erred, to the material prejudice of the defendant, in 
allowing a government witness to testify as to the arraignment of the defendent 
on @ charge other than thet named in the indictment, and in excluding a 


question propounded by the defense as to when the defendant was arraigned on 


“(earn ween dr ee ee eee 








6. The court erred in submitting to the jury the question of (1319) 
the voluntary or involuntary nature of the alleged confession, the circum- 
atences under which it wes obtained being such as reasonably to indicete 
that it was not voluntery. 

7. Parte of the concluding argument meade by counsel for the government 
were inconsistent with the evidence, to the material prejudice of the defendant. 

8. And for such other reasons @8 may be submitted upon orel argument 


of this motion. 
s/ John ‘Idomir 
John Idomir 
Attorney for Defendant--DI 7-0611 


Criminal No. 967-55 FILED (1320) 
JAN 27 1956 
HARRY M. HULL, Clerk 


Charge Housebreaking end Larceny 


On this 27th dey of January, 1956, came the attorney of the United States, 
the defendent in proper person, snd by hie attorney, John Idomir, Esquire; 
whereupon the defendent's motion for a new trial, coming on to be heard, 
after argument by counsel, is by the Court denied. 

The defendsnt is remanded to the D.C. JAIL. 


By direction of 
Burnita Shelton Matthews 
Presiding Judge 


Criminal No. 967-55 FILED (1321) 
FEB 1 1956 


On this 27th dey of January, 1956 came the attorney for the government 
and the defendant appeared in person and? by counsel, John Idomir, Esquire. 
It Is Adjudged that the defendant has been convicted upon his plea of? 
not guilty, and a verdict of guilty of the offense of 
Housebreaking and Lerceny 


as charged? 
and the court having esked the defendent whether he hes anything to say why 


judgment should rot be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 
It Is Adjudged that the defendent is guilty as cherged end convicted. 
It Is Adjudged that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for 


8 period of‘ 








Twenty (20) Months to Five (5) Years; said sentence to (1321) 
take effect at the expiration of the sentence imposed in 
Criminal Case Number 965-55. 
It Is Ordered that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer 
and that the copy serve as the commitment of the defendant. 


/s/  Burnita Shelton Matthews 
United States District Judge. 


CRIMINAL NO, 967-55 (1328) 
Governments ' 
Marked Received 
Exhibit Description and Remarke For Identi- Into Witness 
Number fication Evidence 
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Nos. 13069, 13165, 13212 
QUESTIONS PRESENTED 


Appellant was seen late at night in a parked car in the 
warehouse district. The following morning it was discovered 
that the warehouse adjacent to where appellant was seen had 
been broken into and one of appellant’s fingerprints was found 
at the scene of the crime. He was arrested the next morning 
shortly before six o'clock and within about two hours con- 
fessed to breaking into the warehouse. Within four and a 
half hours of his arrest he had confessed to seven other house- 
breakings. Appellant was given a preliminary hearing in the 
Municipal Court shortly after lunch. He was subsequently 
tried in four of the cases. two of which were consolidated. 

In the opinion of appellees the following questions are 
presented: 

1. Were the confessions properly admitted in evidence after 
the several courts had conducted a preliminary hearing out of 
the jury’s presence to determine their admissibility? 

2. Did the court properly deny a severance in No. 13069 
when a motion therefor was not made until trial had com- 
menced although appellant knew well in advance that the 
two cases had been consolidated for trial? 

3. In No. 13212 did the following occurrences constitute 
error, and if so did they constitute reversible prejudice to 
appellant: 

a. Denial of appellant’s post-instruction request that the 
jury be told that the government must show beyond a reason- 
able doubt that the confessions were voluntary; 

b. Court’s remark that a hearing without the jury would be 
conducted to determine the admissibility of appellant’s state- 
ment; 

ec. Court’s statement that a stipulation would not be ac- 
cepted since it involved a contended fact; 

d. Limitation of appellant’s cross-examination of a police 
officer. 
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Gnited States Court of Avneals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 13069. 13165, 13212 


JoHN E. TRILLING, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


No. 13069 


I 


A criminal complaint was filed at 3:14 p. m. on September 
2, 1955, in the Criminal] Clerk’s Office of the Municipal Court, 
charging appellant with violation of the housebreaking stat- 
ute,’ Title 22, D. C. Code $1801. The complaint indicated 
that Attorney Harry Pekin was appointed by the Court. to 
advise and represent appellant; that subsequently appellant 
waived his right to a preliminary hearing, bond was set, and 
that the committing magistrate held appellant for action of 
the Grand Jury (R. 1339, 1340). 

On October 11, 1955, a three count indictment was filed in 
the District Court charging appellant and co-defendant 
George A. Watts with two counts of housebreaking in viola- 
tion of Title 22, D. C. Code $1801 and one count of grand 


* Subsequently Count 3 of the indictment. 
(1) 





















9 
larceny in violation of Title 22, D. C. Code $2201. Specifi- 

cally. the first two counts charged them with entering the ‘ 
building of Air Brakes and Controls. Incorporated, with intent 
to steal on August 27. 1955 and on this same date with steal- 
ing cash money. property of said corporation and one wrist 
watch. property of one Alfred Pence. The third count 
charged appellant and Watts with entering the building of 
Johnson and Wimsatt Ine.. a body corporate. with intent to 
steal on September 1. 1955 (R. 1283). 

Upon arraignment appellant and co-defendant Watts 
pleaded not guilty to all counts (R. 1284).7 Appellant was 
‘tried by jury and found guilty as charged and judgment was 
‘entered sentencing him to imprisonment for a period of two 
‘to six years on Count One. one to three years on Count Two: } 
‘and two to six years on Count Three (R. 1288). 

Detective Arthur F. Trammelle of the Safe Squad, Metro- 
politan Police Department. testified at the Jury trial that at 
‘about 2: 30 a. m. on September 1, 1955. while patrolling an 
‘unlighted area of the warehouse district in the vicinity of 
Bladensburg Road and 24th Place. Northeast. he observed 
two men in a parked automobile on the dead end street. 
Upon investigation he learned they were appellant. and co- 
defendant Watts. After checking appellant's driving permit 
and the registration card of the automobile, which belonged to 
Watts. and noting their names and addresses he released them. 
(R. 424-426). 

He testified further that at roll call that night, September 
1. 1955. he learned that there had been a housebreaking in the 
Johnson and Wimsatt warehouse at 24th Place and Bladens- 
burg Road. He arrested appellant at 5:30 a. m. September 
2.1955. (R. 426) Appellant denied the housebreaking and 
larceny and Trammelle turned the case over to Sergeant Friel 
at Sa.m.and went off duty (R. 431). 


—_—__-_— 





















7Co-defendant Watts changed his plea from not guilty and entered a 
plea of guilty to the first count and the latter two counts were dismissed 
as to him by the Government (See District Court Criminal No. 365-55). 

* Sentence on Count Two to run concurrently with that on Count One 
and sentence on Count Three to run consecutively with that imposed on 
Count One of the indictment. 
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Detective-Sergeant William WW. Friel, also attached to the 
Safe Squad. testified that he talked to the appellant at about 
8:20 on the morning of September 2. 1955, in the Safe Squad 
office. and that he discussed the housebreaking at the Johnson 
and Wimsatt warehouse (Count 3 of indictment) with appel- 
lant after receiving certain information from Detective Tram- 
melle; that appellant admitted breaking into the Johnson and 
Wimsatt warehouse with co-defendant Watts (R. 348-349).* 

Harry W. Williams, yard manager for Johnson and Wim- 
satt. Incorporated, 24th Place and Bladensburg Road, North- 
east, District of Columbia, testified that at 6:45 a. m. on 
September 1. 1955. he discovered that the office of the John- 
son and Wimsatt building had been ransacked; that a window 
in one of the rear rooms had been broken; that it appeared 
that the safe had been tampered with (R. 66-69). 

Floyd A. Spindler testified that he operated a business at 
1411 L Street. Southeast. in the District of Columbia, named 
Air Brakes and Controls. Incorporated; that on August 27, 
1955, he discovered that the safe in the office had been broken 
open and that $566.48 was missing. (R.25-28.) He testified 
further that appellant was questioned in his presence and ad- 
mitted in detail how he entered the premises and broke into 
the safe; ° that besides the money appellant admitted taking a 
watch which he later threw away; that appellant indicated he 
was making the admission of his own free will and voluntarily ; 
that he acted perfectly normal. (R.39-43.) 

Alfred Pence, service manager at Air Brakes and Controls, 
Ine., testified that he also observed that the safe had been 
taken apart; that company money and his personal watch had 
been taken (R. 62); he identified a Government exhibit as the 
watch taken from the premises and testified that he was with 
Sgt. Winters when the watch was found on Canal Street 
(R. 64). 

James T. Miller, a technician assigned to the Identification 
Bureau, Metropolitan Police Department, qualified as a finger- 





*Upon redirect Friel testified that he bad known the appellant’s family 
for twenty years (R. 364). 

*Spindler testified that appellant advised him when he bought a new 
safe “to buy a round-door safe. because they were more difficult to enter 
than the square door” (R. 40). 
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print expert and testified that on September 1, 1955 he went 
to the Johnson and Winsatt Company and obtained finger- 
prints from a broken pz2ne of glass (R. 369). He stated that 
he compared this print with fingerprints of appellant and 
found them to be identical (R. 374). 

Detective Sergeant Ernst H. tWinter, Sate Squad, testified 
that he interrogated appellant on September 2, 1955, relative 
to the housebreaking at the Air Brakes and Control Company, 
1411 L Street (Counts 1 and 2) and that appellant made an 
oral statement at 10 a. im. that he and co-defendant Watts 
went to the rear of the premises and kicked out a pane of 
glass and broke open the safe with tools that they found on 
the premises and took the money and a watch. (R. 260- 
263 ) 

Sergeant Winter identified a written statement that appel- 
lant voluntarily made and signed * (R. 264). The statement 
was received into evidence over the objection of appellant’s at- 
torney. The statement read as follows (R. 266-268): 


“Office of the Safe Squad. Metropolitan Police De- 
partment. District of Columbia. 

“September 2. 1955, 2:15 p. m. 

“To John Ellsworth Trilling, white, 28 years, 302— 
10th Street. Southeast: 

“You are held in connection with the housebreaking 
and larceny which occurred at 1411 L Street, Southeast 
on the night of August the 27th and 28th, 1955. 

“You now are requested to make a statement of the 
facts in this case to the best of your knowledge. How- 
ever, you are advised that you are not compelled to 
make a statement or not promised anything for making 
one. and do so of your own free will. 

“Tf necessary, the statement you make will be used 
against you in court. 

“Having been so advised, are you willing to make 
astatement? 





* Officer Winter testified the statement was “completely voluntary ;” that 
he did not offer appellant any promises or inducements; that no pressure or 
coercion was exerted (RR. 264). 
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“Reply by John Ellsworth Trilling. White, 28 years: 

“Statement? Yes. ! 

“IT met George late that night, I don’t know what 
time it was that when, Dinamo Restaurant on 14th 
Street. Northwest. and we drove over to the 1400 block | 
of L Street. Southeast in my car. We had looked the | 
place over before. and when we got there we jumped 
out of the car and went around back. We tore the 
screen and waited for a train to come by and broke 
the window open: and then we left and got tools and 
came back and went in. We went to the front of the | 
building where the safe was, and began to work on it. | 

“Then. while we was working on it we looked around — 
the place. George found a watch and put it back in | 
the desk. and then I got it and took it with me. | 

“We worked on the safe with some of the tools we | 
brought and some of their tools. He grabbed one box 
and I grabbed one box. and we split the money right 
there. I got half of the money and he got half. My 
half was about $242.00. We left there and I drove 
him home and then I went home. 

“Questions by Detective-Sergeant Ernst H. Winter: 

“Q. Who do you mean by George? 

“A. A friend of mine called George Alfred Watts. 

“Q. Who tools did you and George bring to this | 
premises? | 

“A. One screwdriver and a crowbar. 

“Q. What did you do with the watch you took out 
of the place? | 

“A. I threw it away on Canal Street. | 

“Q. Did you and George take anything else? | 

“A. George didn’t, but I think I got an ink pen. I | 
threw it out the same place I threw the watch. 

“Q. Is this statement the truth to the best of your 
knowledge and belief? 








“A. Yes. 
“Q. How far did vou go through school? | 
“A. 6th Grade. : 4 


450113 —37--—2 
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“Typed and finished by Detective-Sergeant Ernst 
H. Winter, 2:35 p. m., September 2nd. 1955. 

“signed. John E. Trilling. 

“Witnessed. Ernst H. Winter. Detective-Sergeant 
William Friel; Flovd G. Spindler.” 

Detective Winter identified the watch exhibited as the one 
reported stolen by Mr. Pence. He testified that appellant 
admitted taking the watch and on September 2, 1955, took 
him to the vicinity where. he had thrown the watch after 
deciding that it could be traced (R. 269, 271). Winter testi- 
fied that witness Pence finally found the watch at 2nd and 
Canal Street on September 3. 1955. a short distance from 
where appellant had indicated he had thrown it (R. 270). 

Officer Winter testified further that on September 2, 1955, 
he questioned appellant relative to the housebreaking at the 
Johnson and Wimsatt warehouse located at 24th Place and 
Bladensburg Road, Northeast. District of Columbia; that ap- 
pellant made an oral statement between 1:00 and 2:00 p. m. 
stating that he and co-defendant Watts entered the were- 
house by breaking 2 window; “jimimied™” open a cabmet but 
did not get anything: returned to the car to get tools when 
two officers approached; that he and Watts surprised that they 
were not arrested at that time; that he had a gun in the 
ear and that Watts was carrving his gun: and that he and 
Watts had tools in their possession which they later hid at 
Rock Creek Park. (R. 278, 279.) Winter said that appel- 
Jant and Watts led him to the spot in the Park where they 
had hidden the tools under a log: that the tools consisted of 
a crowbar, a large hammer, screwdriver, four cotton gloves and 
a tire hammer (R. 281). At this point the described tools 
were introduced and identified by officer Winter as the ones 
found buried in Rock Creek Park and as the tools appellant 
said he used in the housebreaking at Johnson and Wimsatt and 
at 1411 LStreet (286, 288) / 

Appellant testified in his own behalf and admitted being in 
the area of 24th Place and Bladensburg Road on September 





7 Appellant told Officer Winter that they were the same tools he had used 
in the 1411 L Street case (Air Brakes and Control Company) and that the 
screwdriver was used at Johnson and Wimsatt (R. 2S1). 





‘ 


1, Al LA eam Nin oiesticsecoscesienanmice 
ne and co-defendant Watts were just 


1, 1955. claiming that 
riding in an automobile and ended up there (R. 443); he 
denied breaking into the Johnson and Wimsatt w See or 
the premises at 1411 L Street. Southeast (R. 445). He said 
he was arrested at 6 a. m. on September 2, 1955 (R. 455): 
questioned about the Wimsatt housebreaking (R. 447); that 
he was taken to the Homicide Squed and questioned about a 
murder and took a he detector test at about 1 p. m.* (R. 449). 
He testified he was taken to the Sefe Squad Office shorty 
after 1 p.m. where he was again q aes about the Win- 
satt warehouse case and the murder (R. 451). He denied 
having anvcuhing to eat at all on ee 2. 1955 except a 
cup of coffee (R. 453). He admitted making statements to 
Mr. Spendler relative to the 1411 L Street case (Count 1 and 
2) but claimed they were not correct (R. 457). He testified 
he was taken to Municipal Court at 4:45 p. m. and that he 
had signed the admission before he was taken to Court (R. 
45S). 

On cross-exzinination appellant denied making an oral state- 
ment to Sergeant Friel at 8 a.m. on September 2. 1955. con- 
cerning the Johnson and Wimsatt warehouse case (R. 461); 
denied orally confessing to Sergeant Winter at 10 a. m. on that 
day: denied that Winter gave him food (R. 462): denied 
directing Winter to Rock Creek Park to find the toois used in 
the housebreakings (R. 469); denied telling officer Winter and 
Mr. Pence where they could locate the watch taken fron: the 
housebreaking at 1411 L Street GR. 470): and denied teiling 
the officers that he divided the money from that housebreaking 
with co-defendant Watts (R. 471). He admitted that he was 
the same John FE. Trilling who was convicted in 1948 for viola- 
tion of the Dyer Act (R. 475). 

Joanne Matheson was called as a witness on appellant’s be- 
half and tesufied that Cfiicer Friel called her about 2: 15 p.m. 
on September 2. 1955 to come down to police headquarters: 
that she talked to appellant from about 5 p. m. to 5: 30 p. m.: 
and that he looked tired and nervous (R. 482-487). 





~ Appellant testified that the offcver who gave him the lie detector test 
told him that if he did not udmit the murder they would “pin” it on him 
(R. 452). 
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The question as to the reasonableness of the time elapsing 
between the thine appellant was arrested and the time when 
he was taken before a committing magistrate was considered 
preliminarily by the trial judge out of the presence of the 
jury. Appellant conceded that the only question was undue 
delay. with no mention of a coerced confession (R. 234). 

The record revealed the following facts (R. 83-256): 

Officers Trammelle and Davis arrested appellant at 5: 30 
a. m., September 2. 1955 (R. 201.211). Thev questioned him 
about the Johnson and Wimsatt case for one half hour (R. 
202. 212). Appellant was booked for investigation of “a 
housebreaking and safe job at Johnson Wimsatt Lumber Com- 
pany” at the central cellblock at 7: 30 a. m. (R. 204, 213). 
Officers Trammelle and Davis informed Detective Friel at 
S$ a.m. that appellant was a suspect in the Johnson and Wim- 
satt case and they then went off duty (R. 218). 

Officer Friel testified he saw appellant at about 8: 20 the 
morning of September 2, 1955. in the Safe Squad office and 
that appellant readily admitted breaking into the Johnson 
and Wimsatt building with co-defendant Watts (R. 155-157). 

Officer Winter. who had heard appellant admit the Johnson 
and Wimsatt case around 8 a. m. (R. 141). started questioning 
appellant at about 9 a. m. (R.387).” 

Before Winter started questioning appellant he told him 
that he need not make a statement: that if he did it might be 
used against him (R. 104). 

He asked appellant about a series of fifteen housebreaking 
and larceny cases and appellant orally admitted eight (R. 100, 
101). At about 10 a. m. appellant orally confessed breaking 


*Sometime between 9 a. m. and 12 noon appellant was interviewed at 
the Homicide Burean relative to the so-called Aristo murder by Sergeant 
'Clurk. In this connection appellant voluntarily took a lie detector test 
that proved him innocent of the murder (R. 99, 100). The appellant was 
questioned relative to the murder because that crime was probably com- 
mitted in connection with a housebreaking and the officer felt appellant 
‘and co-defendant Watts might possibly be concerned (R. 102). Officer Friel 
had stated that “at the time the Aristo murder case was about the hottest 
thing we were working on, a least the whole detective bureau, and we 
were checking all suspects that were in there on housebreaking cases 
against that case” (R. 159). 
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into the building of Air Brakes and Controls located at 1411 
L Street (Count 1 and 2 of the Indictment) (R. 121); he con- 
fessed to breaking into the lumber company at about § p. m. 
(R. 123) 

Before appellant was taken to Court he was interviewed 
and confronted with the victims of the housebreaking cases 
to which he had admitted. Winters said these interviews 
were to sausfy the complainants that appellant was the man 
who had entered their premises (R. 140, 231). Winters testi- 
fied he and appellant had coifee and a candy bar sometimes 
before going to Court; and again ate late in the afternoon; 
that appellant ate very little the first occasion—a cup of 
coffee and a doughnut or candy bar (R. 112). 

Appellant dictated and signed a written confession concern- 
ing the Air Brakes and Controls Company case at 2: 35 p. m. 
and was immediately taken to Municipal Court for a prelimi- 
narv hearing (R. 137). Later that afternoon the burglary 
tools were recovered. and the following afternoon a watch 
that was stolen from the Air Brakes Company was recovered 
in the area where appellant said he had thrown it (R. 238). 

Appellant himself took the stand at this preliminary hear- 
ing and testified that he never admitted either orally or in 
writing that he committed any of the crimes about which he 
was being questioned until late in the evening after he had 
been to court (R. 176). At around 7:30 or § p. m. appellant 
said he made a written statement concerning the Johnson and 
Wimsatt case, but when the prosecutor called the court’s at- 
tention to the fact that there was no written confession in 
that case appellant changed his story and stated that he had 
made only an oral confession (R. 177). Appellant did state 
that no physical violence was used on him (R. 184), nor were 
harsh words used (R. 191). 


No. 13,165 


On October 11, 1955. a two count indictment was filed in 
District Court charging appellant and co-defendant George 
A. Watts with entering the building of one Stephanos G. 
Rados on August 14, 1935, with the intent to steal in viola- 
tion of Title 22. D. C. Code $1801 and with stealing eash 
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inoney and a safe. property of said Stephanos Rados, in vio- 
lation of Title 22. D. C. Code $2201. (R. 1314). Upon 
arraignment appellant and co-defendant Watts pleaded not 
euilty (R. 1315). Appellant was tried by jury and found 
guilty as charged and was sentenced to serve twenty months 
to five vears (R. 1321) to take effect at expiration of sentence 
inposed in Criminal Case No. 965-55. 

As in No, 13.069 the trial judge had a premilinary hearing 
the presence of the jurv to ascertain the voluntary 
and umely character of the confession involved. 

Deteciive Ne rgeant Friel testified. as before. that t appellant 
adinitted the Johnson and Wimsatt case (3rd count of No. 
13.069) to hizn at S a. m. September 2. 1955 (R. 952): that 
the homicide squad was subsequently called to interview ap- 
pellant relative to the Aristo murder case since all known 
housebreakers were being so Interviewed (R. 953). 

Detective Ernest Winter testified at this preliminary hearing 
that he questioned appellant after Officer Friel was finished 
talking to him: that he had a listing of unsolved housebreak- 
Ing that he asked appellant about and that appellant admitted 
committing eight of them (R. 964-965): that appellant made 
an oral admission in connection with the instant case, involv- 

ng the building and property of Stephanos G. Rados, at about 
16-00 a.m. (R. 965-966); that no threats, or promises, 
or mistreatment of anv kind were involved (R. 966); that 
there were long periods of time wherein appellant was not 
questioned at all (R. 972) and that a lot of time was consumed 
with ordinary police business (R. 999). He stated that ap- 
pellant did have lunch (R. 979). Winter testified further 
that he took appellant to Municipal Court for a preliminary 
hearing between 2:30 and 2:45 p.m. (R. 984) and that ap- 
pellant’s 10 a.m. oral confession of the instant housebreaking 





* Co-defendant Watts later entered a plea of guilty. (Dist. Court Crim. 
No. O67-55). 

* Appellant gave Officer Winter details of the crime ut that time. He 
told of spotting the safe: forcing the front door of the building: wheeling 
the safe out and putting it into an antomobile: taking the safe into Mary- 
land and opening it: dividing the money (R. 974, 975). Appellant also 
made a detailed statement relative to another housebreaking case, the 
Himmelfarb Gaus Station on Connecticut Avenue, N. W. (R. 977). 





11 


and larceny case was reduced to writing at 8:30 p. m.—after 
appellant had been taken to the park and showed the police 
where he had buried the burglary tools (R. 994). 
Appellant testified that he was arrested at about 5:30 a. m. 
on September 2. 1955 and was continually questioned all day 
(R. 1018): that he did not make any admission of guilt to 
Officer Friel at S a. m. of that day (R. 1019); that he was 
questioned relative to a murder case and in that connection 
was asked by the police to take a le detector test (R. 1020) 
and that four different officers questioned him relative to the 
“Aristo murder” for about an hour and a half * (R. 1022 
and that they informed him he was a likely suspect since he 
worked at the dairy next to the Aristo establishment (R. 
1023). Appellant testified further that when he went to 
Municipal Court he did ask to confer with a lawyer but that 
he only talked to the lawyer about thirty seconds (R. 1034). 


Before the Jury 


Stephanos G. Rados testified that he was engaged in busi- 
ness at 332 Kennedy Street. N. W.. District of Columbia, and 
that on August 14, 1955, he discovered that the door to the 
building had been broken and the safe taken: that $882 in 
cash and $461 in checks were taken with the safe (R. 1050). 
He related to the jury that the police subsequently recovered 
the safe but not the money. Mir. Rados identified the safe 
in court as the one taken from his place of business (R. 1954). 
He said that appellant confessed on September 2, 1955, to 
breaking the lock to his premises with a crowbar and rolling 
the safe out into an awaiting automobile. taking it to Rock- 
ville, Maryland, breaking into it. and taking the money (R. 
1058, 1059, 1065). Mr. Rados stated that appellant was 
happy. that he was drinking coffee and smiling and talking 
to “his girl” (R. 1059). 

Detective Sergeant Ernest H. Winter testified that he inter- 
rogated appellant on September 2, 1955 relative to this house- 
breaking at 332 Kennedy Street (R. 1078) and that at about 
10 a. m. he orally admitted committing the crime; that appel- 





? Appellant testified that the officers in Homicide asked him only about 
the Aristo murder and did not mention the housebreaking cases (R. 1022). 
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lant told him he had “jimmied”™ the front door, taken the safe 
from under the store counter, pushed it out of the front door 
and put it into the trunk of his car (R. 1079). Appellant told 
Winter he and co-defendant Watts took the safe to a loca- 
tion near Rockville. Maryland and opened it by forcing it with 
a crowbar and screwdriver (R. 1079, 1080); that they took the 
money and left the checks; that appellant and Watts divided 
the money and drove back to Washington (R. 1080). 

‘Officer Winter testified further that late in the afternoon of 
September 2. 1955, appellant accompanied him to Rock Creek 
Park, District of Columbia, to a certain location where the 
tools were, including a crowbar that was used by appellant to 
force the dcor at the Kennedy housebreaking, a hammer, and 
4' gloves (R. 1080, 1081). At this point Detective Winter 
identified the Government exhibits as the tools found (R. 
1082-1084 ). 

Appellant's written confession concerning the instant case 
was admitted into evidence (R. 1087). Detective Winter 
testified that the confession was given with the “complete 
cooperation” of the defendant at 8:30 p.m. on September 2, 
1955; that no promises or offers of any kind were made to get 
him to sign the statement; that no force or violence was used; 
and that appellant was in a “very good. cheerful” mood at the 
time he signed it (R. 1085, 1086)."% Detective Winter stated 
that appellant had eaten and that he saw to it that appellant 
got what food he wanted and that he, Winter paid for the food 
(R. 1086). 

The officer identified the safe as the one appellant had 
pointed out to him in the basement of police headquarters on 
September 2, 1955, as the one he took out of the Kennedy Food 
store (R. 1089). Detective Arthur Trammelle, Safe Squad, 
testified that he located the safe belonging to Mr. Rados near a 
road in Montgomery County, Maryland during the last part 
of August; that it contained checks and papers belonging to 
Mr. Rados of the Kennedy Food Store (R. 1127, 1128). 





‘2 Detective Edward Daley of the Safe Squad also testified that the writ- 
ten confession of appellant was given voluntarily; that no promises were 
offered to appellant; that there were no threats or violence (R. 1118, 1119). 
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Appellant testified in his own behalf" that he was arrested 
between 5: 30 and 5: 50 a. m. on September 2, 1955; that he 


was continuously questioned; that he did sign a statement | 


confessing that he entered the building of Mr. Rades and stole 
the safe and money (R. 1153, 1154). but that he was confused 
and in fear (R. 1155): that he was tested at Homicide relative 
to a murder (R. 1156). Appellant denied that he led the 
police to the tools used in the housebreaking. stating that co- 
defendant Watts had done so, that he recognized them as 
working tools belonging to Watts (R. 1157). 

On cross-examination appellant denied confessing the in- 
stant case at 10 a. m. on September 2. 1955 and said he con- 
fessed it for the first time after being questioned about the 
murder case (R. 1163): he admitted that he could have had 
something to eat at 5: 30 p. m. but he had told the officers 
that he “wasn't hungry” (R. 1167): he admitted talking to a 
court appointed lawyer during his preliminary hearing (R. 
1168). He said that Miss Mathison, his girlfriend. was pres- 
ent at the jail when he confessed the instant case (R. 1168, 
1169). 

Joanne Mathison, testified that she was called by Sergeant 
Friel to come down to police headquarters on September 2. 
1955. After she was asked some questions as to whether 


appellant had given her any expensive gifts she was permitted | 


to see and talk to him. He seemed worried (R. 1185-1188). 

Detective Sergeant Patrick Deenihan was called by the 
Government in rebuttal and testified that he administered a 
polygraph test to appellant at 11: 45 a. m. on September 2. 
1955, and upon its completion he told appellant at 1 p. m. 
that in his opinion “he was not mixed up in the Aristo murder 
whatsoever” (R. 1196. 1197). He said appellant was in a 
cheerful mood when the outcome of the test was made known 
to him and he was eliminated as a suspect in the homicide 
(R. 1205, 1206). 


“ Appellant's mother and father testified in his behalf saying that appel- 
lant had not spent unusual sums of money during August of 1955 (R. 1139, 
1142). 


480118—57——_8 
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No. 13.212 


Appellant was charged with housebreaking and grand lar- 
ceny committed on August 18, 1955 involving premises located 
at 3501 Connecticut Avenue. N. W. (R. 1295). He entered 
a plea of not guilty on October 13. 1955 (R. 1296). The case 
came on for trial on February 8, 1956. On February 13. 1956 
the jury returned a verdict of guiliy as indicted (R. 1305). 
and on March 1. 1956 appellant was sentenced to serve from 
3 to 9 vears imprisonment. said sentence to commence at the 
expiration of the sentences imposed in Criminal Cases Nos. 
965-55 and 967-55 (R. 1309). Stanley S. Himelfarb (R. 
574). discovered on the morning of August 18th, at about 5:30 
a. m.. that his office safe and contents were missing. 

The trial was interrupted in order that a hearing outside 
of the presence of the Jury could be held on the admissibility 
of appellant's admissions and confession. Following a col- 
loquy wherein the details were outlined to the court (R. 587- 
593). Officer Trammellee stated that he observed appellant 
and one Watts parked on 24th Place off Bladensburg Road. 
N. E., at 2a. m. on September Ist. He merely examined their 
permits and registration cards (R. 595). At roll call the 
following night. the officer received a report that there had 
been a housebreaking at the Johnson and Wimsatt Lumber 
Company. which was in the vicinity where the two men had 
been questioned the previous night. Officer Trammellee then 
checked the fingerprints found at the scene of the crime with 
those of Watts and appellant. The prints of appellant checked 
with those found at the scene. At 5:30 a. m. the officer went 
to 302 Tenth Street. 8. E. and arrested appellant. He was 
taken to Safe Squad at headquarters and questioned. He 
denied any complicity. When officer Trammellee went. off 
duty at 8 a. m., the investigation was turned over to Sergeant 
Friehl of the Safe Squad (R. 594-595). Appellant was in 
Trammellee’s custody from about 6 a. m. until 7 a. m., during 
which time no force or promises were used (R. 597-598)." 





* The officer explained that one-half hour of the time between 5:30 and 
7 a.m. was used in processing appellant through the identification bureau 
(R. 600). 
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Sergeant Friel (R. 610). testified that appellant was in his 
custody for about one hours after § a. m.. at which time the 
investigation was assigned to Detective Sergeant Clark of the 
Homicide Squad.** Questioning by Friel consumed about one- 
half hour. (R. 612.) 

Appellant was in the custody of Officer Clark from about 9 
to 1] a. m.. during which time he was cooperative." He was 
then turned over to Officer Deenthan (R. 629). until about 
1 p. m. (R. 641). <A polygraph test was given which took 
about 2 hours (R. 642)."* Appellant was then questioned by 
Officer Winter about the instant housebreaking from about 1 
to 2:30 p.m. (R. 657). at which ume appellant went to court 
(on another case). Appellant was returned from court at | 
about +p. m. and the officer remained with him unti! about | 
10 or 11 p.m. that night.“ After appellant returned from | 
court he remained in the custody of the U. S. Marshal. (R. | 
657). | 

The first statement made by appellant was made at about | 
10 a. m. to Officer Winter and the statement was reduced to | 
writing in the afternoon from 3:50 until 4:10 p.m. (R. 658- | 
659). The officer gave a full description of appellant's atti- | 
tude during the questioning indicating his willingness to talk. | 
(R. 680-681.) * | 

Appellant. testifying at the hearing. stated that he had noth- | 
ing to eat and only a cup of coffee during the day. He claimed | 
that he was tired and confused. not cheerful and that the off- | 
cers promised him a lenient sentence. (R. 703-705.) (Tr. 156- | 
158.) He admitted signing the statement in the instant case | 
after coming from court but claimed that he did so because he : 
was threatened with the murder case under investigation, in | 


* Blood tests were made (R. 616), because appellant was being investi- | 
gated in regard to the Aristo murder case (R. 617). Appellant submitted | 
to these tests voluntarily (R. 616). | 

* Counsel for appellant stipulated that appellant had not been beaten | 
(R. 628). 

™ Ar the conclusion of the test, the officer informed appellant that they | 
were assured he had nothing to do with the Aristo murder case (R. 644). 

® uch of this time was utilized in the recovery of tools and property in | 
the various cases (R. 667, 685). 

*It was stated that appellant confessed to eight safe jobs, of which four | 

confessions were reduced to writing (R. 681). 
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addition to weariness (R.711.713).' At the conclusion of the 
hearing. the court made the following findings (R. 734-736): 


The Court: The Court will rule. first. that the state- 
ments obtained from the defendant were voluntarily 
made and were not procured by any coercion. moral. 
psychological. or otherwise. 

The defendant testified that he had nothing to eat 
from the time of his arrest. about 5: 30 in the morning 
until about 7 o'clock in the evening. That was his first 
testimony. If that statement were true. the matter 
would indeed be a very serious one. However. Sergeant 
Winter testified that he took the defendant down to the 
snack bar and that the defendant had a bottle of milk 
and a chocolate bar. but didn’t want anything else. We 
thus have a question of veracity for the Court to deter- 
mine. Sergeant Winter impresses the Court as a gentle- 
man of probity. and the Court believe him. 

Moreover. the defendant originally testified that he 
had nothing to eat until about 7 o'clock. Later he testi- 
fied that he had a cup of coffee after he signed a state- 
ment and before the trip to Rock Creek Park. Joanne 
Matheson testified she saw the defendant about 5 
o'clock in the Safe Squad room and that there was food 
there. but merely that the defendant didn't eat. Of 
course. the police could not compel him to eat. All they 
could do was to furnish the food. 

So. I repeat, the Court will hold that the statement 
was voluntary; that there was no unduly prolonged 
interrogation. Of course there was considerable inter- 
rogation. But the interrogation was not continuous. 
There was time when the defendant was sitting and 
waiting. There was time when there was an examina- 
tion for blood stains on his person. There was a con- 
siderable period when he underwent a polygraph test. 





* Appellant stated that he had been up all night with a girl friend prior 
to his arrest (R. 720). His mother testified that her son was frightened 
and told her “that they tried to pin a murder rap on him”. (R. 727.) Miss 
Matheson testified that appellant was tired and nervous and did not eat 
the food that was present (R. 732-733). 
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Then he was taken to the Municipal Court. So there 
was no continuous interrogation. 

Moreover, the interrogation was concerning different 
matters. There is no contention that there was an 
unduly prolonged interrogation concerning this one 
matter. The defendant was asked about many things, 
including quite a number that were not involved in the 
case on tral. 

The other point raised was as to whether this state- 
ment was obtained as a result of an unlawful detention. 
The Court holds. first. that there was no unreasonable 
detention before arraignment. The defendant was ar- 
rested at 5:30 in the morning. There is some dispute 
as to whether he was arraigned at about 2: 45 or at 
about + o'clock. Even if he was arraigned at 4 o'clock, 
the Court would say, considering the seriousness and 
the number of matters concerning which the defendant 
was suspected, that there was no undue detention, be- 
cause naturally it was only proper that some investiga- 
tion be made before the defendant is brought before the 
committing magistrate. However, the Court finds that 
Sergeant Winter’s testimony that the arraignment was 
between 2: 45 and 3 p. m. is to be believed. because it 
is corroborated by documentary evidence, namely, that 
the taking of the statement was commenced at 3: 50 
and concluded at 4: 10 p.m. 

There is another reason why any detention of the 
defendant does not vitiate the statement made by him. 
He was arraigned on another charge. He was held for 
the Grand Jury and committed to the custory of the 
Marshal. At that time his custody was lawful. There 
was no unlawful custody at the time his statement was 
made. 

For all these reasons the Court will overrule the ob- 
jection to the admissibility of the defendant’s oral an- 
swer written statements. and will admit them. * * * 


Before the jury. 


Thereafter, Mr. Himelfarb testified as follows (R. 
747-7AS) : 
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A. Well. he said that his friend—I think his name 
is Watts—was driving up and down Connecticut Ave- 
nue, and they pulled in on Ordway Street in the back 
alley of the station, where the car wash is. And the end 
window In the back alley there. they pushed through. 
In other words, it swings. And one of them climbed 
In the window and opencd up the back door. And they 
backed their car into the car wash. and they walked 
down the car wash and into the back door that leads 
Into the car wash. And they took the window pane 
out of the door without breaking it. And they forced 
the lock. 

The [sic] opened the door and they tried to get the 
safe open, and they couldn't get it open. So they had 
2 crowbar. and one of them was using the crowbar, 
forcing the safe out of the concrete, while the other 
one was pulling on it. And they got it out that way. 
It was bolted down with two bolts. 

Q. Did you hear the defendant state what happened 
to the safe after they took it out? 

A. They put it in the trunk of the ear, he said. And 
they drove, and Trilling was driving and Watts was—I 
asked them what they did with the credit cards. And 
they said they were throwing them out the window 
while they were driving. 

Detective Sergeant Winter ** then testified that appellant 
admitted the housebreaking at about 10 a. m., without going 
into much detail (R. 756). 

At about 1 o'clock. appellant went imto more details about 
the crime—including the statement that they took the safe 
to a point In Maryland where it was pried open. ach partner 
took about S190 and they then drove home. At about 
4 o clock, appellant dictated a confession, which the officer 
typed out. (R. 757). Finally, appellant admitted the crime 
in the presence of Mr. Himelfarb, at about 7 o'clock p. m. 
(R. 747, 757-759). The written confession was then read to 
the jury (R. 761-763). 





“ Ofhcer Winter was liter reculled as a witness for the defense (R. SZO- 
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Officer Winter described going to Rock Creek Park at about | 


5 p.m. to And the crowbar at a place described by appellant | 


(R. 772-775) (Tr. 225-228). | 
Officer Decnihan ( R, 823-829), testified for the defense, fol- | 
lowing which it was stipulated that no admissions were made | 


p 
to Sergeant Trammele or Officer Duvis (R. 829). Mrs. Doro- | 
thy Trilling, appellant’s mother, (R. 840). testified that she | 
caw her son at the j jail for about 15 minutes on September 6th, | 
aut which time he was very scared, frightened and confused | 
(R. 843-844). Joanne Ma oe saw appellant cn Septem- | 
her 2d and she described him as being tired. nervous and ex- | 
cited (R. S45-S4s). aod was present, but he did not eat | 
any. 

Appellant teok the stand in his own behalf and related his 
version of the facts surrounding the admissions and confes- 
sion (R. 850-870). 

Officers Winter and Deenthan were called as rebuttal wit- 
nesses 2nd related that no foree or promises were made to ap- 
pellant in connection with the admission and confession (R. 
Nig —sie 

STATUTES INVOLVED 


Title 22. District of Columbia Code, Section 1801 (1951 Ed.) | 
provides: 





Whoever shall, either in the night or in the daytime, | 
break and enter, or enter without breaking, any dwell- | 
ing, bank, store, warehouse, shop, stable, or other build- | 
ing, or any apartment or room, whether at the time ! 
occupied or not, or any steamboat, canal boat, vessel, or | 
other watercraft, or railroad car, or any yard where any : 
lumber, coal, or other goods or chattels are deposited and | 
kept for the purpose of trade, with intent to break and 
carry away any part thereof or any fixture or other thing | 
attached to or connected with the same, or to commit | 
any criminal offense, shall be imprisoned for not more | 
than fifteen years. ! 


Title 22, District of Columbia Code, Section 2201 (1951 Ed.) | 
provides: | 
Whoever shall feloniously take and carry away ‘any- | 

thing of value of the amount or value of $100 or upward, ; 
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including things savoring of the realty. shall suffer im- 
prisonment for not less than one nor more than ten 
years. 

SUMMARY OF ARGUMENT 

‘After a preliminary hearing in each case the court deter- 
mined that the confessions were voluntarily made, were not the 
result of physical or psychological coercion, and were not ob- 
tained during a period of unlawful detention. In submitting 
the question of voluntariness to the jury the courts told them 
that unless they found them to have been freely and willingly 
made they should disregard the confessions. Clearly under 
well established precedents of this Court and the Supreme 
Court the procedure followed and the instructions given were 
correct. The evidence fully supports the jury’s findings of guilt 
and their acceptance of the confessions. 

_By waiting until trial had started appellant's motion for a 
severance in No. 13,069 came too late. Furthermore. there is 
no showing that the court abused its discretion in its ruling, nor 
is there any showing that appellant was in any way prejudiced 
by the joint trial of the two offenses merely because the gov- 
ernment had fingerprints In connection with one of the crimes. 

The numerous errors alleged to have occurred in No. 13.212 
are not well taken. The record therein shows the candid man- 
ner in which the trial was conducted and the impartial attitude 
of the court. Appellant’s rights were fully protected, the in- 
structions on the confessions were correct, and the govern- 
ment’s closing argument did not inflame the Jury. 


ARGUMENT 


I. The confessions were properly admitted 


Appellant makes a two pronged attack on the admissions of 
the ccnfessions in the courts below. He argues that the con- 
fessions were obtained during a period of illegal detention and 
further that they were obtained as the result of “psychological 
coercion” (Br. 11). Three different judges of the District 
Court ruled that the confessions were not obtained during a 
period of illegal detention and three different juries found that 
the confessions were freely and willingly made. The rulings 
and findings were clearly correct. 


No Unnecessary Delay 


| 
| 
21 | 
| 


The record shows that appellant was arrested between 5:30 | 
and 6:00 a. m. on September 2, 1955 and was taken to police | 
headquarters. There is no question concerning the validity of | 
the arrest. He was questioned for no more than an hour ‘and | 
then placed in the central cellblock at about 7:30. Sergeant, 
Friel. who had known appellant’s family for a long time, ques- | 
tioned him starting at 8:20 a.m. Almost immediately appel- | 
lant admitted complicity in the housebreaking of the Johnson | 
and Wimsatt Lumber Company. This period of questioning | 
lasted no more than a half an hour. Appellant was turned over | 
to Sergeant Clark of Homicide sometime after 9:15 and the | 
latter officer together with Sergeant Winter of the Safe Squad | 
questioned him for about three-quarters of an hour in connec- | 
tion with a then infamous unsolved murder case. Several tests | 
were made on appellant while in Clark’s custody to determine | 
whether any blood was present on his person or clothing. Dur- 
ing this same period (9:15 to 11:00'a. m.) Sergeant Winter was | 
talking to appellant and he admitted many housebreakings. 
The Sergeant went down the list of recent crimes involving, 
safes and appellant admitted some and denied others. Officer | 
Winter advised appellant that he did not have to make any | 
statements and any that he did make could be used against| 
him. Winter said appellant was very talkative and described | 
the various crimes he had committed. He was also cheerful. 
In all he admitted eight crimes, four of which were later re-' 
duced to writing. | 

Appellant was turned over to Officer Deenihan who, with! 
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appellant's full consent and cooperation, conducted a poly-' 


graph test which indicated that he was not implicated in the’ 
murder case. Deenihan informed appellant of this fact and 
he seemed greatly relieved. After this test was concluded) 
appellant was turned over to Sergeant Winter's custody. It, 
was then about 1 p. m. | 

Sergeant Winter and appellant had something to eat and 
then one of the instant confessions was reduced to writing by' 
about 2:35 p.m. after which appellant was taken to Munici-! 
pal Court and given a preliminary hearing on the housebreak-'! 
ing of the Johnson and Wimsatt Lumber Company warehouse. 
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He was represented by an attorney and after the hearing he 
was held for the Grand Jury and bend was set. Then. in the 
custody of two Deputy United States Marshals. appellant went 
back to police headquarters and two other confessions were 
reduced to writing. Also various of the housebreaking vic- 
tims were suinmmoned and confronted appellant. In one in- 
stance appellant advised a complainant that he should replace 
the stolen safe with a round one since they were harder to 
break open. Various victims testified at trial that appellant 
seemed in a good mood and that food was available. 

‘Thus from the record it appears that about eight hours 
elapsed between the time that appellant was arrested and the 
time that he was taken to court for a preliminary hearing. 
During the tume appellant admitted one housebreaking shortly 
aiter the questioning started and by 10 a. m. had admitted 
to seven other housebreakings. At that tume, September of 
1955, the “Aristo” murder was being investigated and_ ail 
housebreaking suspects were being questioned relative to the 
murder which was thought to have been committed by a house- 
breaker. 

Appellant has the burden of showing that the delay was un- 
reasonable. Pierce v. United States, 91 U.S. App. D.C. 19. 
23, 197 F. 2d 189 (1952). cert. denied, 344 U.S. 846; Leviton 
v. United States, 193 F. 2d 848, 854 (2nd Cir. 1951), cert. 
denied 343 U.S. 946; Walker v. United States, 176 F. 2d 564. 
567 (2nd Cir. 1949). It is established that the WMeNabb * rule 
does not exclude « confession upon the sole ground that it was 
forthcoming during any delay. McNabb v. United States, 
supra, 318 U.S. at 346; United States v. Mitchell, 322 U.S. 
65 (1944). It must be shown that the delay was unnecessary. 
United States v. Carrigan, 342 U.S. 36 (1951)! Upshaw v. 
United States, 335 U.S. 410. Asa majority of this Court said 
in Rettig v. United States, 99 U.S. App. D. C. 295, 302, 239 F. 
2d 916 (1956) : 

“.. [T]hat before admissions or confessions are to be 
excluded under the McNabb rule, the inculpatory state- 





= MeNuabb v. United States, 31S U.S. 832 01043). 
*See The Currigaun Case: A Study of the MeNabb Rule, 42 J. Crim. Law 
351. 
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ments must be shown to have been induced by an il- 
legal detention. to have been elicited through illegality, 
and thus to ecnstitute fruits of wrong doing by officers. 
The disclosures must have been the result of the unlaw- 
ful detention.” 


Thus appellant must not only show that the detention was 
unlawful but that the confessions were obtained as a result 
thereof. This is an extremely difficult burden when it appears 
that appellant started confessing at 8: 15 in the morning after 
having been arrested at 5:30 or 6 the same morning. It is 
well settled that before a complaint is filed by the police some 
ground work must be done, even if the suspect has confessed. 
See Watson v. United States, 98 U.S. App. D. C. 221, 234 F. 
2d 42 (1956). Further. the police would have been derelict in 
their duty had they failed to question appellant concerning a 
then currently unsolved murder. 

Each case reduces itself to whether “on the facts of a par- 
ticular case. there was such unreasonable delay in arraignment 
as would render detention legal. and if the detention were 
shown by the appellant to be illegal. whether such detention 
produced the disclosure.” Watson, supra, 98 U.S. App. D. C. 
at 226. There is no talismanic rule whereby any period of de- 
tention prior to arraignment can be measured. Rule 5 (a), 
Federal Rules of Criminal Procedure. does not say “forthwith” 
but only that an accused must be brought before a magistrate 
“without unnecessary delay.” ** A flexible standard is set up 
rather than an unyielding rule of exclusion or rigid specifica- 
tion of maximum time.** 

In Kidd v. United States, — U. 8S. App. D. C. —, 242 
F. 2d 38 (1957) this Court found that there was no error in 
admitting a confession from a prisoner who had been picked 
up at about 1 a. m., allowed to sleep until about 8 a. m. and 
then was questioned until about 10 a. m. at which time he 





Be what constitutes ‘unnecessary delay.’ i. e., reasonable time within 
which the prisoner should be brought before a committing magistrate must 
be determined in the light of all the facts and circumstances of the case.” 
Notes of Advisory Committee. Rule 5 (2). 

7 Some stnte statutes permit delays in arraignment up to 24 and 48 hours. 
Missouri Rev. Stats. (19389) $4346: Calif. Penal Code (1941) § 825. 
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orally confessed. The prisoner was taken to court at 2:30 p. m. 
In the Pierce case. supra, this Court held that there was no 
unnecessary delay in holding the prisoner from 11:30 p. m. 
until 11:00 a. m.. and in Allen v. United States, 91 U.S. App. 
D. C. 197, 202 F. 2d 329 (1952) this: Court also held that a 
delay from noon until 7:30 p. m. was not unnecessary within 
the meaning of the rule. See also Haines v. United States, 
18S F. 2d 546 (9th Cir. 1951). cert. dented, 342 U.S. 888 
(delay from 10 a. m. until following morning not unneces- 
sarv): Leviton v. United States. supra, (delay from 1:45 p. m. 
to 7 p. m. the following day not unnecessary); Tillotson v. 
United States. 97 U.S. App. D. C. 402. 231 F. 2d 736 (1956), 
cert. dented, 351 U. S. 989: Patterson v. United States, 183 
F, 2d 687. 192 F. 2d 631 (1950). cert. demed, 343 U.S. 951; 
Watson v. United States, supra, which held that a delay from 
6:40 p. m. until 8:00 a. m. the following morning was not 
unnecessary. 

The problem is essentially one in striking a balance between 
the public interest in effective law enforcement and the public 
interest in protecting individuals suspected of crime from op- 
pressive enforcement techniques. Some delay is inevitable. 
The record before this Court indicates that there was no indi- 
cation of any oppressive police tactics. One officer told appel- 
Jant he did not have to make any statements and any he made 
could be used against him. Much of the time spent prior to 
appearance in court was utilized in verifying the many and 
numerous crimes appellant so readily admitted. Various com- 
plainants were called in to see appellant and hear his story 
and then verify the facts. The finding of the three judges 
below that no unnecessary delay was involved is thus amply 
supported by the record. 


Confession Was Voluntary 


If appellant’s confessions were involuntarily given it consti- 
tuted reversible error toadmit them. Brown v. Allen, 344 U.S. 


*#In both of these cases one Judge concurred in the result stating that 
in his opinion there was no unnecessary delay. 

*See Waite. Police Regulation by Rules of Evidence, 42 Mich. L. Rev. 
679: McCormick, Some Problems and Developments in the Admissibility 
of Confessions, 24 Texas L. Rev. 239. 
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443, 475 (1953); Malinski v. New York, 324 U. S. 401, 404 
(1945). Appellant stipulated that no physical violence or 
force was used. His whole argument of coercion is based on 
“psychological coercion.” (Br.11.) Such coercion can, in the 
proper case, render a confession inadmissible on the constitu- 
tional grounds of violating due process. Upshaw v. United 
States, supra, 335 U.S. at 413, Watson v. United States, supra; 
United States v. Mitchell, supra. Clearly the present case 
does not present coercion in any form. 

There was a direct conflict of testimony. The police and 
the various civilians who saw appellant during the day all testi- 
fied that he was calm and was even cheerful. He was offered 
and took food, but admitted himself that he was not hungry. 
There were no long periods of secret interrogation. Much of 
the time was utilized in verifying the details of the crimes ap- 
pellant bragged about. He was told he did not have to make 
a@ statement if he did not want to, and that if he did it could 
be used against him.” It is true that appellant painted an en- 
tirely different picture claiming that the police would not even 
give him a drink of water. He stressed the fact that he 
thought the police were going to attempt to pin the Aristo 
murder on him. However, due to his detention and the poly- 
graph test he was completely dropped as a suspect from this 
murder and was so told before any of the confession were re- 
duced to writing. According to appellant’s version he did not 
make any of the confessions, either oral or written, until that 
evening. 

In each case the court specifically told the jury that if a 
confession was not freely and willingly made it must be re- 
jected by them. It was purely and simply a jury question and 
the three verdicts clearly indicate that in the opinion of thirty- 
six laymen appellant did freely and willingly confess to his 
erimes. He has shown nothing on appeal that would indicate 
that such findings were not supported by the evidence. 


II. The motion for severance was not timely made 


Appellant contends that prejudicial error was committed 
when the court in No. 13,069 denied his motion for a sever- 


*See Rettig v. United States, supra, 99 U.S. App. at 302. 
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ance. In this case two separate crimes were charged. Appel- 
lant never made a pre-trial motion to have the two crimes tried 
separately although he knew they would be tried together 
since they were both in one indictment. He even announced 
ready when the cases were called on the morning calendar.” 
Then when trial started appellant asked for a severance claim- 
ing that he had just then learned that the Government had 
fingerprints of appellant's taken from the scene of the crime 
In connection with one case but not in the other. Government 
counsel told the court that he thought he had informed appel- 
lant’s counsel that he had appellant's fingerprints about a week 
‘before trial. The court finally denied the motion. 

There is no question that both crimes were allowably joined 
in a single indictment. See Rules 8, 13, and 14, Federal Rules 
of Criminal Procedure. The right to a severance is discre- 
tionary with the trial court. Hall v. United States, 83 UL S. 
‘App. D. C. 166, 168 F. 2d 161 (1948). In Williams v. United 
States, 168 U.S. 382, 390 (1897) the Supreme Court noted: 


“. . The accused having been charged with different 
acts or transactions of the same class of crimes or of- 
fenses, it Is scarcely necessary to say that the transac- 
tions referred to in the indictments, being of the same 
class of crimes, could properly, that is. consistently with 
the essential principles of criminal law, be joined in one 
indictment against a single defendant without embar- 
rassing him or confounding his defence. * * * Here, 
the indictments were against the same person, the of- 
fenses charged were of the same kind, were provable by 
the same kind of evidence, and could be tried together 
without embarrassing the accused in making his 
defence.” 


Appellant’s excuse for not making a pre-trial motion for a 
severance was that he did not know the government had his 
fingerprints in connection with one of the two jointly indicted 
crimes. Even accepting this claim, he has completely failed 


* Appellant stated that he was not present at the calendar call but 
merely called in on the telephone ¢(R. 11). However, he still indicated 
that he wus reudy for trial. 
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to show how he was in the slightest way prejudiced. The 
Government introduced appellant’s confessions in connection 
with both of the crimes. He was found at the scene of the 
Johnson and Wimsatt housebreaking (Count III), and the 
watch stolen from the Air Brakes and Control Company 
(Counts I and II) was subsequently recovered on Canal Street 
at the place where appellant indicated to the police he had 
thrown it. While the introduction of the fingerprints in con- 
nection with the lumber company case were properly admitted, 
they had no weight in the other case. The court specifically 
told the jury that the three counts charged different crimes and 
before returning a verdict on any one they must be convinced 
beyond a reasonable doubt that appellant was guilty. The 
court further instructed that separate verdicts must be re- 
turned on each count and that appellant could be guilty on 
one and not on another (R. 543-544). It is presumed that the 
jury followed such instructions, Opper v. United States, 348 
U.S. 84. 95 (1954). and therefore no prejudice resulted from 
the joint trial. 


III. The trial in No. 13,212 was properly conducted 


Appellant levels a whole series of cavils at the proceedings 
in No. 13.212, but a look at the record clearly demonstrates 
that his rights were scrupulously protected and no prejudice 
resulted. 


A. Burden of Proof in Showing Voluntariness of Confession 


Appellant argues that the court erred in not charging the 
jury that once the defense of involuntariness of his confession 
was raised the burden was on the Government to show beyond 
a reasonable doubt that the confession was voluntary. He 
cites no law to support such contention. No request was made 
prior to the charge although the court specifically told appel- 
lant that he must make his requests prior to instructions (R. 
877). At the close of the charge appellant did make a request 
for this instruction which was denied (R. 916). Rule 30, Fed- 
eral Rules of Criminal Procedure, requires that written re- 
quests for instructions be made at the close of the evidence. 
Clearly. appellant did not comply with this rule. 
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However, pretermitting the argument that the request was 
not timely made. it is apparent that the requested instruction 
was properly denied. There can be no doubt that an accused 
is presumed innocent and guilt must be established beyond a 
reasonable doubt. This the court told the jury (R. 905-907). 
However. as was said in Gariepy v. United States, 189 F. 2d 
459. 462 (6th Cir. 1951). quoting from United States v. Valent, 


134 F. 2d 362. 364 (2nd Cir. 1943): 


“The requirement of proof beyond a reasonable doubt 
is a direction to the jury, not a rule of evidence; it op- 
erates on the whole case, and not on separate bits of 
evidence each of which need not be so proven * * *”’ 


Therefore the jury knew that before it could return a verdict 
of guilty it must find appellant’s guilt beyond a reasonable 
doubt, but it was not necessary that each separate item of proof 
be established beyend a reasonable doubt. 

The procedure followed in the trials below was in accordance 
with precedent. In Wilson v. United States, 162 U.S. 613. 624 
(1896), the Court outlined the correct procedure in this respect 
as follows: 


“When there is a conflict of evidence as to whether a 
confession is or 1s not voluntary, if the court decides that 
it is admissible, the question may be left to the jury with 
the direction that they should reject the confession if 
upon the whole evidence they are satisfied it was not the 
voluntary :.ct of the defendant.” 


This language was quoted by this Court in Perrygo v. United 
States, 55 App. D. C. 80, 83, 2 F. 2d 181 (1924). In light of 
these cases. the court’s refusal to instruct the jury that they 
must find beyond a reasonable doubt that the confessions were 
voluntary before accepting them was correct. Appellant got 
all he was entitled to when the court told the jury (R. 909- 
910): 


“On the other hand, the law does not admit a con- 
fession if it is obtained by duress or by coercion, or as a 
result of an inducement or a misrepresentation. If a 
confession or admission is obtained by duress, coercion, 
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inducement or misrepresentation, it must be rejected | 
and disregarded by the Jury. | 
It is for you to determine whether the confession or | 
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admissions in this case were voluntary or involuntary. 


B. Court’s Remarks Were Not Prejudicial 
Appellant's in terrorum argument (Br. 19-20) that he was | 
prejudiced because the court stated to counsel, in the jury’s | 
hearing, that the usual preliminary hearing would be held with- ! 
out the jury to determine the admissibility of appellant’s state- | 
ment is not well taken (R. 581). Immediately thereafter the | 
court told the jury that a matter would then be taken up that | 
would not require their presence and that they could retire to. 
the jury room. As shown from the above-quoted part of the | 
charge, the jury was instructed that they were to determine | 
whether to consider the confession. The fact that near the, 
outset of the trial the court said that appellant’s statement, 
would be considered out of the jury’s presence could not have | 
prejudiced him when it was subsequently admitted. An en-' 
tirely different situation would be presented had the confession | 
not been admited, but that is not this case. | 
Appellant further argues that the court erred in the general 
charge by giving to the initial paragraph of the instructions: 
certain “voice inflections” (Br. 21) which would make the jury’ 
substitute the word “condemn” for “decision”. However, this; 
objection was not called to the court’s attention, and manifestly 
does not reveal any error. | 
Appellant objects also to the court’s telling the jury that they) 
should select a foreman when they go to the jury room and’ 
(R. 917) “then proceed to deliberate and reach a verdict, which! 
should not take very much of your time or cause any difficulty: 
to you, because the amount of evidence here is not volumi- 
nous.” The jury had been instructed that they were the sole. 





judges of the facts and thus, as the court remarked, their de- 
liberations should indeed not be too difficult since the facts 
* These instructions also dispose of appellant’s contention that the court! 
should have told the jury (Br. 18) “That should the jury find the confessions: 
to be involuntary, then said confessions are to be disregarded in their de- 
liberations, even if the jury believed the facts related therein to be true.” 
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were few. Moreover. appellant did not object to this remark 
as required by Rule 30. Federal Rules of Criminal Procedure. 
See McAllister v. United States, 99 U.S. App. D. C. 256, 239 
F. 2d 76 (1956) involving the identical quesuon. 


C. Court Was Not Partial to the Government 


It is contended that the court (Br. 21) “actively assisted the 
prosecution by way of advising the Government to withdraw 
and/or change a stipulation entered into concerning the time 
of arraignment of the appellant. Counsel assumes “ that ap- 
péellant has reference to the colloquy at pages 721-722 of the 
record. A reading of this shows that the court stated that 
both parties could not stipulate to something on which there 
was contradictory evidence. This contention of bias is com- 
pletely unfounded. 

Nor is the court's effort to forestall any delay in the proceed- 
ings by making sure that necessary witnesses are on hand an 
indication of bias in favor of the Government. Appellant 
would so construe the court’s direction (R. 855) to have De- 
tective Deenthan on hand for rebuttal (Br. 21-22). In any 
event, Government counsel informed the court that he had 
already sent for the officer in question. 

The contention that the court erroneously Interrupted ap- 
pellant’s closing argument (Br. 20) is not well founded. The 
court's interruption was clearly called for and afterwards 
appellant agreed that the court was correct (R. 897). 


PD. Other Allegations of Error 

It is argued that the court erred in referring to appellant's 
criminal record. Appellant concedes the correctness of the 
charge on the effect of a criminal record on credibility (Br. 18). 
but argues that again due to “voice inflections” he was preju- 
diced. No objection was made to this part of the charge and 
the record reveals that the law was correctly stated (R. 907- 


908 ). 





* No record reference is made concerning this point. 
* Some examples of the court’s interest in protecting the rights of ap- 
pellant are to be found at R. 775, 778, 796, and Ss1. 
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Contrary to appellant’s contention (Br. 18-19), the scope 
of his cross-examination of Sergeant Winter was not restricted. 
During the course of the preliminary hearing the cross- 
examination of this witness comprised some 27 pages (R. 659- 
689), and the witness was then called by the defense (R. 689- 
695). Thus. the subject matter of this testimony was fully 
known to the court. During the trial before the Jury the cross- 
examination lasted some 36 pages (R. 777-803. 806-816). A 
study of this portion of the record will reveal that counsel was 
permitted wide latitude in his cross-examination and that the 
scope thereof fully presented appellant's defense tactics. In 
any event. no abuse of discretion is shown. See Lindsey v. 
United Statics. 77 U.S. App. D.C. 1. 2. 1383 F. 2d 368 (1942) ; 
cf. Alford v. Untied States, 282 U.S. 687, 694 (1931) (cutting 
off in limine). 

Appellants penultnuate finding of error in No. 13.212 is 
that the first paragraph of the closing argument by Govern- 
ment counsel “was inflammatory in nature, misleading as to 
the law and therefore materially prejudiced the appellant be- 
fore the Jury” (Br. 22). It must first be noted that counsel 
was not purporting to tell the Jury what the law was in the 
objected-to part of his closing argument. Therefore. it cannot 
be said he mistated the law. Moreover. the court fully stated 
the law with respect to the confession in its charge. Surely 
to say the argument inflamed the Jury is to read much more 
into the words of Government counsel than is actually there. 
Actually. all counsel was saying when interrupted by appellant 
was 2 paraphrase of appellant's closing argument wherein he 
had argued to the jury (R. 896-897) : 


“And I say that even if you believe that those facts 
are true. ladies and gentlemen of the jury, but if on the 
other hand you find it was involuntary, I say you should 


disregard it.” 


That the argument by the prosecution was a paraphrase of 
appellant's argument is clearly shown by the latter's remark 
when he interrupted the Government by saying (R. 899): “If 
Your Honor please. I didn't say that although he is guilty 
they should bring in . . .” Furthermore. after the interrup- 


tion Government counsel went on to other channels of 
argument. 

In his closing argument appelinnt requests this Court to 
read the entire transcript in No. 13.212. particularly with retf- 
erence to the testumony of Sergeant Winter. Indeed. such 3 
reading will demonstrate that appciiant’s incarceration is the 


result of his criminal activity. alert police work. prompt ap- 


prehension and the evidence of guilt presented to the jury. 
This is sufficient under the law to justify punishment. There 
is nO reason to overturn the verdicts and judgments. 


CONCLUSION 


Wherefore, it is respectiully submitted that the judgments 
of the District Court be affirmed. 
OLIVER GASCH, 
United States Attorney. 
LEWIs CARROLL, 
Forses W. Bair, 
Ie. TILLMAN STIRLING, 
Assistant United Staies Attorneys. 
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